Case 1:25-cv-01171-AMN-DJS  Document 33-1  Filed 11/24/25 Page 1 of 25

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

JEANNA KRATZERT, NEIL MOSHER, and
JON KARAFFA, individually and on behalf of
all others similarly situated individuals,

Plaintiffs,
- V -
TARGET CORPORATION,

Defendant.

4906-9526-2331

No.: 1:25-cv-1171-AMN-DJS

DEFENDANT TARGET
CORPORATION’S MEMORANDUM
OF LAW IN SUPPORT OF ITS
MOTION TO DISMISS PLAINTIFES’
FIRST AMENDED COMPLAINT



Case 1:25-cv-01171-AMN-DJS  Document 33-1  Filed 11/24/25 Page 2 of 25

4906-9526-2331

TABLE OF CONTENTS
l. INTRODUCTION AND SUMMARY OF ARGUMENT .....cccoviiiiiiiieiene e 1
. BACKGROUND ..ottt ettt st e e aetentestenneaseeneaneas 2
A. Plaintiffs” AHEGALIONS. .....ccveivieiecic et rs 2
1. General AHEGALIONS. ........cooiiieiieie e 2
2. WalKing-Time AHEgations...........ccoviiiiiiieeie e 2
3. Waiting-Time AllEgatioNns. ..........coiieieiiiiiee s 3
B. PlAINTITTS™ ClAIMS. .ot 3
II.  LEGAL STANDARDS ...ttt sttt sttt st nnenneas 4
A. RUIE 12(D)(8)- - eenvervete ittt bbb 4
B. Deference to State AgeNnCY GUIGANCE. ......cceeeiiierieie e 5
IV, ARGUMENT ...ttt bbbttt e bbbt benreeneas 6
A The NYLL Both Incorporates and Tracks the FLSA, as Amended by the
PP A bt bbb bbbt enne s 6
1. The PPA Amended the FLSA to Clarify that “Preliminary and
Postliminary Activities,” Such as Security Screenings or Walking
to One’s Work Area, Are Not Compensable. ...........cccocoeiiiiiiiciee, 6
2. The NYLL Is Consistent with the FLSA, as Amended by the PPA.......... 9
B. Plaintiffs Fail to State a Claim for Relief Based on Walking Time Because
NYLL’s Travel Time Regulation Tracks the PPA. .........ccccooveii v 11
C. Plaintiffs Fail to State a Claim for Relief Based on Walking or Waiting
Time Because NYLL’s Regulation Regarding an Employee’s Required
“Availability” AISO Tracks the PPA. ... 15
D. Plaintiffs’ Third Cause of Action Should Be Dismissed Because Plaintiffs
Have Not Stated a Claim for “Owed Wages.” .........ccceriirieenenie e 20
E. Plaintiffs’ Fourth Cause of Action Is Also Derivative of Their Other
Claims, and Fails for the SAme REASONS. .......cc.eeviiiiiiie et 20
V. CONCLUSION ...ttt bbbttt ettt bbbt beeneeneas 21
i



Case 1:25-cv-01171-AMN-DJS Document 33-1  Filed 11/24/25 Page 3 of 25

l. INTRODUCTION AND SUMMARY OF ARGUMENT

The New York Labor Law (“NYLL”), like the federal Fair Labor Standards Act (“FLSA”),
requires employers to pay non-exempt employees minimum wage for all hours worked and
overtime premium pay for work exceeding 40 hours in a workweek. The United States Supreme
Court has held unequivocally that that pre- or post-shift time spent waiting, traveling to one’s work
area, or passing through security screening is not compensable under the FLSA, as amended by
the Portal-to-Portal Act (“PPA”). Integrity Staffing Solutions, Inc. v. Busk, 574 U.S. 27 (2014). In
their lawsuit, plaintiffs claim that that the NYLL compels the exact opposite result than the FLSA
with respect to preliminary and postliminary activities, including travel time. They are wrong.

The New York State Department of Labor (“NYDOL”) has expressly incorporated the
FLSA, including the PPA, in its regulations interpreting the NYLL’s overtime requirements. 12
NYCRR § 142-2.2 (overtime premium under the NYLL shall be paid “in the manner and methods”
provided in the FLSA “as amended” (emphasis supplied)). And courts are unanimous that, as
stated in those regulations, the NYLL should be interpreted under the same standards, definitions
and principles relating to overtime as the FLSA, as amended by the PPA, including what types of
activities are compensable.

Under the NYLL—as under the FLSA—time spent walking through security screening,
walking to one’s designated work area, or waiting for one’s shift to start is not otherwise
compensable. The time plaintiffs spend going through security or walking to or from their assigned
work stations when they start or stop work for the day is non-compensable “travel” time, because
it is not done as “part of the duties” that plaintiffs were hired to perform for Target. See 12 NYCRR
8§ 142-2.1(b). Nor is this compensable time during which plaintiffs were “required to be available
for work.” See id. At most, plaintiffs were merely “subject to call” before their shifts began, and

that time is also not compensable under the NYLL.
1
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In the end, plaintiffs’ claims fare no better under the NYLL than they would have fared
under the FLSA. Accordingly, and as set forth more fully below, the Court should dismiss
plaintiffs’ claims with prejudice for failure to state a claim upon which relief may be granted.

1. BACKGROUND
A. Plaintiffs’ Allegations.

After Target moved to dismiss plaintiffs’ original complaint, plaintiffs filed a first amended
complaint (“FAC”) (Dkt. 32) that does not differ materially in most parts. In their FAC, plaintiffs
allege as follows:

1. General Allegations.

Plaintiffs Jeanna Kratzert and Neil Mosher are, respectively, a former and a current
Warehouse Worker in Target’s Wilton, New York distribution center. FAC {1 10-11. Plaintiff Jon
Karaffa is a former Warehouse Worker in Target’s Amsterdam, New York distribution center. Id.
 12. “Warehouse Workers” are Target employees (“team members”) principally responsible for
moving and sorting inventory in Target’s distribution centers, which is then shipped to Target’s
retail stores. 1d. §f 26-28. Specifically, they “lift and carry merchandise weighing 35-60 pounds
... up to 2,000 cartons of merchandise daily,” and “operate powered equipment” such as “pallet
riders, scissor lifts, and sit down & stand up forklifts.” Id. Team members in this role are paid
hourly and are not exempt from the NYLL’s overtime provisions. Id. {1 17, 30-32.

2. Walking-Time Allegations.

Because Target’s distribution centers are large, team members must “walk long
distances—up to approximately half a mile—to and from their assigned departments, where they
are required to clock in at the start of each shift and clock out at the end of each shift.” FAC {1 2-
3. Each workday, team members must “swipe in at the entrance to the warehouse.” Id. 1 33. Then,

“[a]fter passing a security checkpoint staffed by security guards,” team members “walk long
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distances within the warehouse to their assigned work locations,” which takes anywhere from three
to fifteen minutes. Id. 1 34, 38-41. Team members clock in “for payroll purposes at time clocks
located at or near their assigned work location.” Id.  35.

At the end of their shifts, team members “*clock out’ for payroll purposes at the time clock
located closest to their assigned work location.” Id. § 43. They then walk to the warehouse entrance
and “pass back through the security checkpoint before leaving the warehouse.” Id. § 44. This

process takes from three to fifteen minutes. Id. 11 45-48.

3. Waiting-Time Allegations.

Plaintiffs also allege that, at unspecified times and with unspecified frequency, team
members’ personal bags were subject to security screening upon entering or exiting the distribution
center. 1d. 1 67.1 At times, security conducted “sporadic bag checks,” which “resulted in long lines,
where Plaintiffs and other hourly warehouse employees would be required to wait for several
minutes before exiting the warehouse.” Id. { 68.2

B. Plaintiffs’ Claims.

Based on these allegations, plaintiffs assert four causes of action under the NYLL:

. unpaid minimum wages (First Cause of Action);

L with respect to time spent in security lines, plaintiffs’ waiting-time claims are based only on the
unspecified time allegedly spent waiting for the purpose of bag checks. See FAC { 66-68.
Plaintiffs disclaim currently making a waiting-time claim based on time spent in security lines for
reasons other than bag checks. See FAC at 11 n.2 (“Should discovery show that Plaintiffs and other
hourly warehouse employees spent significant time waiting in security lines when entering and/or
exiting the warehouse at other times during the relevant time period, Plaintiffs may amend this
Complaint to supplement these allegations accordingly.”) (emphasis supplied).

2 Plaintiffs’ original complaint included inconsistent allegations that team members were either
required or encouraged to clock into their work stations prior to the start of their shifts. Dkt. 1,
Compl. 11 34, 36. Instead of resolving the inconsistency, in their FAC plaintiffs have chosen to
drop those allegations altogether. See generally FAC. Plaintiffs have therefore abandoned any
waiting-time claims to the extent such claims are based on allegations that team members are
required to be present in their work area before the start of their shift.

3
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) unpaid overtime wages (Second Cause of Action);
. unpaid promised wages (Third Cause of Action); and
. non-compliant wage statements (Fourth Cause of Action).

FAC 11 95-125. The Fourth Cause of Action is a derivative claim premised on Target’s alleged
failure to record plaintiffs’ walking and waiting time on their wage statements. Id. § 121.

Plaintiffs purport to bring these claims on behalf of themselves and a proposed class of
“All hourly-paid warehouse employees in all job titles, including but not limited to ‘warehouse
associates’ and ‘warehouse workers’ during all shifts, who worked for [Target] from January 10,
2019 through the date of final judgment in this matter.” Id. § 609.

IIl.  LEGAL STANDARDS
A.  Rule 12(b)(6).

Under Federal Rule of Civil Procedure 12(b)(6), a complaint is subject to dismissal if it
does not “contain sufficient factual matter, accepted as true, to state a claim to relief that is
plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal quotes and cites
omitted). In other words, the complaint must plausibly allege that the defendant engaged in
conduct that “actually constitute[s] a violation of law.” Alharbi v. Miller, 368 F. Supp. 3d 527, 560
(E.D.N.Y. 2019); see also Marzullo v. Beekman Campanile, Inc., 2010 WL 11506402, at *2
(S.D.N.Y. July 27, 2010) (“If Defendant is correct that it should prevail as a matter of law, it has
a proper Rule 12(b)(6) motion.”). Where a plaintiff’s claim is foreclosed as a matter of law, it
should be dismissed with prejudice. See Spain v. Ball, 928 F.2d 61, 62 (2d Cir. 1991) (per curiam)
(theory of liability that was foreclosed by binding precedent “should have been dismissed with
prejudice” ).

Although on a Rule 12(b)(6) motion a court must accept as true a plaintiff’s well-pled
factual allegations, Dettelis v. Sharbaugh, 919 F.3d 161, 163 (2d Cir. 2019), “this ‘tenet’ is

4
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‘inapplicable to legal conclusions’,” Moss v. Bd. of Educ. of Sachem Cent. Sch. Dist., 2024 WL
3328637, at *5 (E.D.N.Y. July 8, 2024) (quoting Igbal, 556 U.S. at 678). Further, “where a
plaintiff’s own pleadings are internally inconsistent,” the court “is neither obligated to reconcile
nor accept the contradictory allegations in the pleadings as true.” Moss, 2024 WL 3328637, at *8
n.14 (internal quotation marks omitted).

B. Deference to State Agency Guidance.

Under New York law, “courts must defer to a[] [state] administrative agency’s rational
interpretation of its own regulations in its area of expertise.” Peckham v. Calogero, 12 N.Y.3d 424,
431 (2009) (emphasis supplied). Thus, judicial review of the NYDOL’s “interpretation of its Wage
Order|s] is quite circumscribed.” Andryeyeva v. New York Health Care, Inc., 33 N.Y.3d 152, 174
(2019). “Judicial deference to an agency’s interpretation of its rules and regulations is warranted
because, having authored the promulgated text and exercised its legislatively delegated authority
in interpreting it, the agency is best positioned to accurately describe the intent and construction
of its chosen language.” Id. (citing Peckham, 12 N.Y.3d at 431).

Where, as here, a state agency “adopts a construction which is then followed for a long
period of time, such interpretation is entitled to great weight and may not be ignored.” Andryeyeva,
33 N.Y.3d at 174-75 (internal quotation marks and citation omitted). Indeed, “an agency’s
consistent interpretation reflects an enduring body of informed administrative analysis, and
provides a reviewing court with the agency’s interpretive position, as well as a measure of the
enduring quality of the administrative judgment.” Id. (internal citation omitted). For this reason,

there is a judicial tradition of giving “weight to [NYDOL’s] opinion letters when deciding whether
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to defer both to [its] interpretation of its own regulations as well as the [New York] Labor Law.”
Id.2

IV. ARGUMENT
A. The NYLL Both Incorporates and Tracks the FLSA, as Amended by the PPA.
Plaintiffs concede that none of their claims would survive a motion to dismiss if they were
brought under the FLSA, as amended by the PPA. See FAC 1 5 n.1, 98. But they ignore that the
NYDOL regulations interpreting the NYLL expressly incorporate all of the overtime standards,
principles, and definitions set forth in the FLSA *“as amended”—which includes the PPA. See 12
NYCRR § 142-2.2. Courts are unanimous that this incorporation of the FLSA’s overtime
provisions is unequivocal and, accordingly, analyze NYLL overtime claims in exactly the same
manner as FLSA overtime claims—including claims involving the PPA and questions about what
time is compensable at all. Because the NYDOL’s regulations explicitly incorporate the FLSA,
“asamended,” 12 NYCRR 8 142-2.2, and the NYLL is otherwise interpreted in line with the FLSA
regarding compensable time, a brief history of the PPA’s impact on the FLSA is instructive.
1. The PPA Amended the FLSA to Clarify that “Preliminary and

Postliminary Activities,” Such as Security Screenings or Walking to
One’s Work Area, Are Not Compensable.

As originally enacted in 1938, the FLSA established minimum wage and overtime
requirements for employees. The statute, however, did not define “work.” That silence led courts
to apply an expansive concept of “work,” holding that employees must be compensated for all
time spent on the employer’s premises, even when they were not engaged in any productive work.

See Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 691-94 (1946) (employer required its

3 The Second Circuit has declined to address “how, if at all, recent changes in federal
administrative law impact [the New York Court of Appeals’] own practice of [state] agency
deference.” Cruz v. Banks, 134 F.4th 687, 698 n.7 (2d Cir. 2025) (citing Loper Bright Enters. v.
Raimondo, 603 U.S. 369 (2024)) (emphasis supplied).

6
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employees to walk from a timeclock near the factory gate to a workstation so that they could begin
their work, which was compensable under the FLSA), superseded by statute, Portal-to—Portal Act
of 1947. A deluge of “portal-to-portal” lawsuits seeking overtime compensation for activities that
were merely incidental to an employee being present on an employer’s premises, before and after
engaging in their duties for the employer, followed these decisions.

Against this backdrop, Congress passed the PPA to abrogate the Supreme Court’s
interpretation of the FLSA’s scope regarding compensable work. As explained in 29 U.S.C.
8§ 251(a) (“Congressional findings and declaration of policy”), Congress enacted the PPA because
the FLSA “has been interpreted judicially in disregard of long established customs, practices, and
contracts between employers and employees.” The same section provides that, in light of the
judicial interpretation given to the FLSA, it was “in the national public interest ... that [the PPA]
be enacted.” The PPA clarified, among other things, that the FLSA does not render “activities
which are preliminary to and postliminary to” an employee’s principal activities compensable and,
therefore, could not contribute to hours worked for overtime calculations. See 29 U.S.C. § 254(a)
(following activities are not compensable: “(1) walking, riding, or traveling to and from the actual
place of performance of the principal activity or activities which such employee is employed to
perform, and (2) activities which are preliminary to or postliminary to said principal activity or
activities, which occur either prior to the time on any particular workday at which such employee
commences, or subsequent to the time on any particular workday at which he ceases, such principal
activity or activities.”).

The Supreme Court has made clear that the PPA amended the FLSA. See, e.g., Integrity
Staffing Sols., Inc. v. Busk, 574 U.S. 27, 29 (describing PPA as an amendment to the FLSA); IBP,

Inc. v. Alvarez, 546 U.S. 21, 24 (2005) (same). This Court has explicitly recognized the same. See,
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e.g., Hellmers v. Town of Vestal, N.Y., 969 F. Supp. 837, 841 (N.D.N.Y. 1997) (“The expansive
reading of the FLSA in Anderson v. Mt. Clemens Pottery triggered a 1947 amendment to the FLSA
titled the Portal-to—Portal Act, 29 U.S.C. § 251 et seq.”).

Since the PPA amended the FLSA, the Supreme Court, the Second Circuit, this Court and
the U.S. Department of Labor’s regulations that guide interpretation and application of the FLSA,
have all made clear that the activities underlying plaintiffs’ complaint—security screenings, pre-
and-post-shift walks between a work area and a building’s entrance or exit, and pre-shift waiting
time (FAC {f 33—48)—are not compensable under the FLSA. See, e.g., Busk, 574 U.S. at 29 (“The
question presented is whether the employees’ time spent waiting to undergo and undergoing those
security screenings is compensable under the [FLSA], as amended by the Portal-to—Portal Act of
1947, § 251 et seq. We hold that the time is not compensable.” (internal citation omitted)); Gorman
v. Consol. Edison Corp., 488 F.3d 586, 593 (2d Cir. 2007) (holding that the ingress and egress
“security-related activities are modern paradigms of the preliminary and postliminary activities
described in the Portal-to-Portal Act, in particular, travel time,” and are not compensable); Chase
v. MADICORP, 2024 WL 841266, at *4 (N.D.N.Y. Feb. 28, 2024) (Nardacci, J.) (“Because the
pre-shift waiting time alleged is preliminary to the Plaintiffs’ principal activities, the FLSA does
not require that such time be compensated.”); 29 C.F.R. § 790.7(f) (the following is an example of
non-compensable activity under the FLSA: “walking or riding by an employee between the plant
gate and the employee’s lathe, workbench or other actual place of performance of his principal
activity”).

Thus, because the NYLL follows the FLSA, as amended by the PPA, for purposes of

minimum and overtime wages, plaintiffs have failed to state a claim for relief under the NYLL.
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As explained below, the NYLL not only follows the FLSA, but its regulations relevant to this
action expressly incorporate the FLSA, “as amended” by the PPA.

2. The NYLL Is Consistent with the FLSA, as Amended by the PPA.

Like the FLSA, the NYLL requires employers to pay employees a minimum wage “for
each hour worked,” NYLL § 652(1), and, for any hours over 40 worked in a week, “overtime at a
wage rate of one and one-half times the employee’s regular rate,” 12 NYCRR § 142-2.2. Com-
pare with 29 U.S.C. 8§ 206(a), 207(a)(1), 203(g), 203(0) (requiring payment of minimum wage
and overtime for hours worked under FLSA). Plaintiffs ask this Court to interpret the NYLL as
prescribing an approach to minimum and overtime wages that sharply diverges from the FLSA.
Indeed, plaintiffs (incorrectly) emphasize in their complaint that the NYLL and its regulations “do
not cite or otherwise reference the exemptions set out in the Portal-to-Portal Act—an amendment
to the FLSA.” FAC { 108. But New York has, in fact, expressly incorporated the FLSA, “as
amended,” including the PPA, into the NYLL through regulation.

The New York Legislature delegated to the NYDOL the authority to promulgate
regulations as necessary to carry out the purposes of the NYLL’s minimum wage and overtime
laws. See NYLL § 21(11). Consistent with this authority, the NYDOL issued the Minimum Wage
Order for Miscellaneous Industries and Occupations (the “Wage Order”), which provides that,
with exceptions not relevant to this case, overtime under the NYLL shall be paid “in the manner
and methods” provided in the FLSA, “as amended.” 12 NYCRR § 142-2.2 (emphasis supplied).
The Second Circuit, New York federal district courts and New York state appellate courts have all
given this regulatory language its plain meaning and uniformly held that “NYDOL’s regulations
as to overtime pay under the NYLL ... both incorporate and track the FLSA.” Wills v. RadioShack
Corp., 981 F. Supp. 2d 245, 252-53 (S.D.N.Y. 2013); see also DeJesus v. HF Mgmt. Servs., LLC,
726 F.3d 85, 89 n.5 (2d Cir. 2013) (the “relevant portions of New York Labor Law do not diverge

9

4906-9526-2331



Case 1:25-cv-01171-AMN-DJS Document 33-1  Filed 11/24/25 Page 12 of 25

from the requirements of the FLSA”) (internal quotation marks and citations omitted), cert. denied,
571 U.S. 1128 (2014); Clougher v. Home Depot U.S.A., Inc., 696 F. Supp. 2d 285, 289 (E.D.N.Y.
2010) (describing New York overtime regulations as “expressly adopting the provisions and
exemptions of the [FLSA]”); Scott Wetzel Servs. Inc. v. N.Y. State Bd. of Indus. Appeals, 252
A.D.2d 212, 213 n.1 (N.Y. App. Div. 1998) (“An employer is obligated to pay an employee
overtime pay in the manner and method provided in ... the FLSA.”).

Simply put, New York’s adoption of the FLSA’s overtime provisions as amended is
unequivocal. And so courts analyze New York state law overtime claims and FLSA overtime
claims the same way, reasoning that the outcome under either law is invariably the same. See, e.g.,
Dejesus, 726 F.3d at 89 n.5 (“In light of the fact that the relevant portions of New York Labor Law
do not diverge from the requirements of the FLSA, our conclusions below about the FLSA
allegations apply equally to the NYLL state law claims.”) (internal quotation marks and
alternations omitted); Chase, 2024 WL 841266, at *5 (“As to the NYLL overtime claim alleged in
the Amended Complaint, this claim is co-extensive with the claim for unpaid overtime under the
FLSA and as such is dismissed for failure to state a claim, as well.”) (internal citation omitted);
Gordon v. Kaleida Health, 2012 WL 171577, at *5 (W.D.N.Y. Jan. 17, 2012) (“The NYLL
overtime regulation expressly incorporates the FLSA’s calculation provisions, and so recovery for
overtime wages is precisely the same under either statute.”).

New York state and federal courts, as well as the NYDOL, have uniformly agreed that the
Wage Order’s incorporation of the FLSA and its amendments inform not only questions of
overtime but also, necessarily, what time is compensable at the minimum wage under the NYLL.
Indeed, it would defy both reason and basic rules of regulatory interpretation to conclude that the

NYDOL incorporated the FLSA’s “manner and methods” (“as amended”) for calculating

10
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compensable overtime into the Wage Order with respect to the overtime regulation (12 NYCRR
§ 142-2.2) but simultaneously intended to depart from the FLSA with respect to the definition of
what is compensable work time at the minimum wage. See, e.g., Auburn Housing Auth. v.
Martinez, 277 F.3d 138, 144 (2d Cir. 2002) (“The meaning of a particular section in a statute can
be understood in context with and by reference to the whole statutory scheme, by appreciating how
sections relate to one another.”); Andryeyeva, 33 N.Y.3d at 177 (“All parts of a statute must be
harmonized with each other as well as with the general intent of the whole statute, and effect and
meaning must, if possible, be given to the entire statute and every part and word thereof.” (quoting
McKinney’s Cons. Statutes § 98)).

As explained further below, when addressing claims of uncompensated pre- and post-shift
walking or waiting time, courts have made clear that such allegations fare no better under the
NYLL than if brought under the FLSA, regardless of whether these claims are for minimum or
overtime wages. Courts consistently conclude such preliminary and postliminary activities are not
compensable under the NYLL because the NYDOL regulations expressly incorporate the FLSA
“as amended” by the PPA, and because the NYDOL has otherwise issued consistent interpretive
guidance that further confirms the NYLL is in lockstep with the PPA when addressing
compensable work. The Court should follow this well-reasoned authority and dismiss plaintiffs’
claims.

B. Plaintiffs Fail to State a Claim for Relief Based on Walking Time Because
NYLL’s Travel Time Regulation Tracks the PPA.

The Wage Order addresses the minimum hourly rate under the NYLL by stating that “the
minimum wage shall be paid for the time ... spent in traveling to the extent that such traveling is
part of the duties of the employee.” 12 NYCRR § 142-2.1(b) (emphasis supplied). Consistent with

the Wage Order’s incorporation of the FLSA “as amended” by the PPA, 12 NYCRR § 142-2.2,

11
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the NYDOL has otherwise made clear that the phrase “part of the duties of the employee” should
be read as aligned with the PPA’s analogous requirement that the compensable travel time must
be a “principal activity” for which the employee was hired. NYDOL Opinion Letter, RO-09-0190
(Aug. 10, 2010) (“Generally, so long as the activity is “an integral part of and indispensable to the
various . . . activities for which they were principally employed’ the activity is considered within
the scope of the duties of the employee.” (emphasis supplied) (quoting Kosakow v. New Rochelle
Radiology Assocs., P.C., 274 F.3d 706, 717 (2d Cir. 2001) (analyzing PPA’s “principal activity”
test))). The NYDOL went on to make clear that it “interprets the language of 12 NYCRR § 142-
2.1 in line with the federal regulations regarding travel time under the Fair Labor Standards Act.”
Id.* Indeed, in its August 2010 Opinion Letter, the NYDOL expressly directed the letter’s recipient
to “consult [PPA] regulations 29 C.F.R. §785.33 et seq. for more information” regarding
compensability of travel time under the NYLL. Id.

Thus, it is no surprise that case after case has rejected the proposition that the NYLL
expands the scope of compensable travel time beyond as defined in the FLSA as amended. In
Beecher v. TWC Administration LLC, for example, field technicians who traveled to customer
homes using a company vehicle to troubleshoot and repair TWC’s cable services sought
compensation for “pre-shift work, commuting time, and post-shift work under the New York Labor

Law.” 2016 WL 11113685, at *1 (W.D.N.Y. Aug. 22, 2016), report and recommendation adopted,

4 See also NYDOL Opinion Letter, RO-10-0068 (May 7, 2010) (affirming that NYDOL interprets
12 NYCRR § 142-2.1 “in line with the federal regulations for travel time”); NYDOL Opinion
Letter, RO-09-0023 (Mar. 10, 2009) (citing 29 C.F.R. 8 785.6, a regulation promulgated under the
FLSA, regarding whether an employee is “on-call” while travelling between work sites); NYDOL
Opinion Letter, RO-09-0170 (Jan. 15, 2009) (affirming that NYDOL interprets 12 NYCRR § 142-
2.1 “in line with federal [PPA] regulation 29 C.F.R. § 785.35”). All NYDOL Opinion Letters cited
in this memorandum are attached to the Request for Judicial Notice in Support of Defendant Target
Corporation’s Motion to Dismiss as Exhibits A through E.

12
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Case No. 1:15-CV-00154, Dkt. 79. The pre- and post-shift tasks in that case lasted approximately
two to five minutes and included booting up a work-provided device to determine where the first
job was, performing a safety check on the company vehicle, and bringing equipment back in from
the vehicle at the end of the day. Id. at *3. As with plaintiffs’ claims here, it was undisputed that
the Beecher plaintiffs’ claims “would fail if brought under the FLSA.” 1d. at *4. The Beecher court
observed that the Wage Order expressly incorporated the FLSA, “as amended,” held that “the
NYLL follows the FLSA [and] the PPA” with respect to “whether employees are entitled to
compensation for the normal time commuting to and from work,” and rejected the proposition that
the NYLL otherwise provides more protection than the FLSA for the commuting time and the pre-
and post-shift activities at issue. Id. at *2, *5-7.

In reaching this conclusion, the court cited other New York federal district court cases that
had applied the PPA to NYLL claims for travel time compensation. Id. at *5 (citing Bethune v. TW
Telecom Holdings, Inc., 2011 WL 856173 (S.D.N.Y. 2011), and Hernandez v. NJK Contractors,
Inc., 2015 WL 1966355 (E.D.N.Y. May 1, 2015)). The court also examined three of the opinion
letters issued by the NYDOL referenced above and in footnote 2, supra, each of which confirmed
that the NYDOL interprets the NYLL “in line with the federal regulations for travel time.” Id. at
*6 (citing NYDOL Opinion Letter, RO-09-0190 (Aug. 10, 2010), NYDOL Opinion Letter, RO-
09-0023 (Mar. 10, 2009), and NYDOL Opinion Letter, RO-10-0068 (May 7, 2010)). Accordingly,
the Beecher court concluded that the pre- and post-shift tasks and commute time at issue were not
compensable under the NYLL because the NYLL is interpreted consistently with the FLSA, as
amended by the PPA.

This Court, in Chase v. MADICORP, reached a similar conclusion when dismissing a

complaint seeking compensation for incidental commuting time, as well as pre-shift waiting time.
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In Chase, the plaintiffs were temporary industrial and warehouse workers who often were staffed
on projects away from their homes. The plaintiffs alleged they were required to stay at hotels 30
to 45 minutes from their work sites and required to arrive 30 minutes before their shifts but were
not allowed to clock in until their shift start time. 2024 WL 841266, at *2. The plaintiffs claimed
that “(a) their pre-shift waiting time, and (b) their driving time should have been compensated,
including at an overtime rate” under the FLSA and the NYLL. Id. at *4. This Court disagreed. In
granting the employer’s motion to dismiss, this Court concluded that the PPA squarely defeated
the plaintiffs’ travel claims because “the driving time alleged is preliminary or postliminary to
Plaintiffs” principal activities.” Id. And because any NYLL “claim is co-extensive with the claim
for unpaid overtime under the FLSA,” it must be “dismissed for failure to state a claim, as well.”
Id. at *4-5.°

Here, plaintiffs do not (and cannot) allege that simply walking to and from their assigned
work location and passing through security at the beginning and end of the workday is “part of the
duties” that Target hired them to perform, as the NYDOL interprets that phrase. See NYDOL
Opinion Letter RO-09-0190 (Aug. 10, 2010) (employee’s “duties” are “an integral part of and
indispensable to the various . . . activities for which they were principally employed” (quoting
Kosakow, 274 F.3d at 717)). On the contrary, plaintiffs admit that their principal work activities
are “unpacking and moving inventory, sorting inventory for shipping to specific New York stores
based on the stores’ needs, and packing inventory for shipping” (FAC { 25), “lift[ing] and

carry[ing] merchandise weighing 35-60 pounds ... up to 2,000 cartons of merchandise daily” (FAC

® Beecher and Chase are not anomalies; other New York courts have reached the same conclusion.
See also Williams v. Epic Sec. Corp., 358 F. Supp. 3d 284, 300 (S.D.N.Y. 2019) (“The NYLL does
not differ from the FLSA as to the compensation of commutes.”); Henix v. Liveonny, Inc., 2021
WL 127046, at *5-6 (N.Y. Sup. Ct. Jan. 13, 2021) (applying PPA regulations to NYLL travel time
claim).

14

4906-9526-2331



Case 1:25-cv-01171-AMN-DJS Document 33-1  Filed 11/24/25 Page 17 of 25

1 26), and “operat[ing] powered equipment” such as “pallet riders, scissor lifts, and sit down &
stand up forklifts ... at heights of up to 40 feet” (FAC { 27). Just as this Court held in Chase, the
pre- and post-shift walking times alleged in the complaint are quintessentially preliminary to or
postliminary to plaintiffs’ principal activities and so are not compensable under the FLSA or the
NYLL. 2024 WL 841266, at *4-5 (dismissing similar claims from temporary industrial and
warehouse workers); see also Gorman, 488 F.3d at 593, 595 (entering and exiting work facility is
“not integral to principal work activities”); Busk, 574 U.S. at 35 (security screening time at
warehouse was non-compensable, because employer did not hire warehouse workers “to undergo
security screenings, but to retrieve products from warehouse shelves and package those products
for shipment”); Henix v. Liveonny, Inc., 2021 WL 127046, at *5 (N.Y. Sup. Ct. Jan. 13, 2021)
(deferring to NYDOL Opinion Letter RO-09-0190 and applying PPA in holding that tissue-
recovery specialists who were required to travel between hospitals were not engaging in
compensable travel time under 12 NYCRR § 142-2.1(b)).

Because plaintiffs” First and Second Causes of Action seek minimum and overtime wages
based on preliminary and postliminary travel time that is not compensable under the NYLL, the
Court should dismiss those claims to the extent they are based on plaintiffs’ walking-time
allegations.

C. Plaintiffs Fail to State a Claim for Relief Based on Walking or Waiting Time

Because NYLL’s Regulation Regarding an Employee’s Required
“Availability” Also Tracks the PPA.

Plaintiffs also seem to allege that, even if their allegations do not amount to compensable
“time spent in traveling,” as that phrase is used in 12 NYCRR 142-2.1(b), their time spent in
sporadic bag checks or walking in the warehouse is still time that they are “required to be available

for work at a place prescribed by [Target].” See FAC {99. Plaintiffs, again, ignore how the
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NYDOL and New York Court of Appeals interpret this phrase and have failed to allege they
engaged in any compensable pre- or post-shift conduct.

The Wage Order states that “the minimum wage shall be paid for the time an employee ...
is required to be available for work at a place prescribed by the employer.” 12 NYCRR § 142-
2.1(b) (emphasis supplied). The New York Court of Appeals has made clear that the phrase
“required to be available for work at a place prescribed by the employer” does not mean that the
employee is merely required to be present on the employer’s premises. See Andryeyeva, 33 N.Y.3d
at 176 (“Plaintiffs mistakenly argue, and the Appellate Division erroneously concluded, that once
a worker is physically present at the designated work site, they are thus able to work if called upon
and so are “available for work.””). In terms of what it means to be “available for work,” New York
law distinguishes between the time employees are “on call” (which is compensable) or “subject to
call” (which is not compensable). Id. at 179; see also NYDOL Opinion Letter RO-09-0169 (Mar.
11, 2010).

As the NYDOL has explained, and the New York Court of Appeals has affirmed,

compensable “*[o]n call’ time is that time during which employees are required to remain at the
prescribed workroom or workplace, awaiting the need for the immediate performance of their
assigned duties.” NYDOL Opinion Letter RO-09-0169 (emphasis supplied); see also Andryeyeva,
33 N.Y.3d at 179-80 (approving of interpretation in NYDOL Letter RO-09-0169). In contrast,
employees are not compensated for “subject to call time,” which is time that “employees are
permitted to leave the work room or workplace between work assignments to engage in personal
pursuits and activities.” NYDOL Opinion Letter RO-09-0169. The fact that “subject to call”

employees “may be restricted to a specified area, to be reachable by telephone or otherwise, to

report to the work assignments within 15 to 30 minutes, etc.” does not mean that this time is
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compensable under the NYLL. Id. In this scenario, “working time starts when they are actually
ordered to a specific assignment or at the time in which they perform work for the employer.” 1d.
(emphasis supplied).

Again, this is entirely consistent with the FLSA, as amended by the PPA, and its
incorporation into the Wage Order. The FLSA contains an analogous distinction to New York’s
“subject to call” and “on call” time, which refers to time that an employee is “waiting to be
engaged” (not compensable) and being “engaged to wait” (compensable). Donato v. Serv. Experts,
LLC, 2018 WL 4660375, at *4-5 (N.D.N.Y. Sept. 28, 2018) (29 C.F.R. § 785.14); see also 29
C.F.R. § 790.7(h) (illustrating when wait time can be compensable “principal activity” under
PPA). An employee is “engaged to wait” if, between tasks, there is waiting time but “the
employees are expected to be ready whenever performance is required.” Donato, 2018 WL
4660375, at *4 (quoting Yu G. Ke v. Saigon Grill, Inc., 595 F. Supp. 2d 240, 255-56 (S.D.N.Y.
2008)). This mirrors New York’s compensable “on call” time. See NYDOL Opinion Letter RO-
09-0169. By contrast, an employee is “waiting to be engaged” if the “employee is completely
relieved from duty and [these periods] ... are long enough to enable him to use the time effectively
for his own purposes are not hours worked.” Kuebel v. Black & Decker Inc., 643 F.3d 352, 360
(2d Cir. 2011). This mirrors New York’s non-compensable “subject to call” time. See NYDOL
Opinion Letter RO-09-0169.

Because the waiting-time analysis is the same under either the FLSA or the NYLL, it is no
surprise that courts historically address on-site waiting time claims under a single, combined
analysis. For example, in Campbell v. Empire Merchants, LLC, warehouse workers brought claims
under both the FLSA and NYLL, alleging they spent 1.5 to 2 unpaid hours each day on the

employer’s premises before being allowed to clock in. 2018 WL 5456666, at *3 (E.D.N.Y.
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Aug. 27, 2018), report and recommendation adopted, 2019 WL 2206065 (E.D.N.Y. May 22,
2019). During their wait time, plaintiffs had to stay in a confined area waiting for their assignments
and, as a practical matter and a matter of policy, were not allowed to use cell phones during this
time. 1d. at *4. In addressing the FLSA and the NYLL together, the court concluded that the
employees were “waiting to be engaged” in their principal activities and, therefore, this time was
not compensable under the FLSA or NYLL. Id. at *6 (“That plaintiff was required to be present in
a particular place at a particular time to receive a work assignment is insufficient to qualify the
time he spent there as integral and indispensable to his principal work activities.” (citing Busk, 574
U.S. at 29 (holding required to wait for and undergo security screenings to maintain their jobs was
not compensable))).

The same result was reached by this Court in Chase. See 2024 WL 841266, at *4. There,
this Court explained that the industrial and warehouse workers’ pre-shift waiting time was not
compensable, even though that waiting time was required and occurred at the work site. Id.
(“[A]lthough it is undisputed that Madicorp required the pre-shift waiting time, Plaintiffs make no
effort to connect this period of waiting—before any principal industrial or manufacturing work
had commenced—to the successful execution of those principal activities other than the general
proposition that an employee cannot do an in-person job unless they are physically present.”).
Because this analysis applied with equal force under the FLSA and NYLL, this Court dismissed
the plaintiffs’ complaint.

Most recently, the court in Santos v. Lidl US, LLC, reached the same result, dismissing
claims brought under the FLSA and NYLL involving pre-shift wait times. 2025 WL 2614944
(E.D.N.Y. Sept. 10, 2025). In Santos, a store clerk alleged that “employees were required to arrive

at work 15 minutes before their scheduled shift start times but were unable to clock in despite
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complying with Defendant’s rules regarding their arrival times” because their managers were often
late. 1d. at *1. The plaintiff alleged this pre-shift waiting time was compensable under both the
FLSA and NYLL. Id. The court dismissed the complaint, holding that the PPA has made clear that
such “waiting time is not an ‘integral and indispensable part’ of [the plaintiff’s] princip[al] duties
as a store clerk and stocker and is therefore not compensable” under the FLSA. Id. at *3. The court
also concluded that its FLSA analysis controlled the outcome of the plaintiff’s NYLL claims and
therefore dismissed her complaint. 1d. (holding that because the “NYLL time-shaving claim is
coextensive with her same claim under the FLSA, both claims fail to state viable claims™).

Applying this analysis here, plaintiffs’ complaint fails to plausibly allege that they engaged
in any compensable pre- or post-shift activities that went unpaid. Any of the claimed pre- or post-
shift time spent in a sporadic bag check or walking through the warehouse squarely falls within
the NYDOL’s definition of being “subject to call” or the FLSA’s definition of “waiting to be
engaged,” and, therefore, is not compensable. See FAC 11 34-48; NYDOL Opinion Letter RO-09-
0169. Even if there were some restrictions around plaintiffs’ movements while walking through
the warehouse or with security (see FAC { 68), this does not convert the waiting-time into
compensable time. See NYDOL Opinion Letter RO-09-0169 (“subject to call employees ... may
be restricted to a specified area”); Campbell, 2018 WL 5456666, at *3 (confining employees to
wait area where use of personal phones not practical or permitted was still not compensable wait
time); Chase, 2024 WL 841266, at *4 (time spent engaging or waiting to engage in security
activities not compensable); Santos, 2025 WL 2614944, at *3 (“waiting time is not an ‘integral
and indispensable part’ of [the plaintiff’s] princip[al] duties”).

Because the complaint is devoid of any allegations that plaintiffs were not compensated

for time they were “required to be available for work,” their complaint fails to state a claim for
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relief. Thus, to the extent their First and Second Causes of Action are based on waiting-time
allegations, those claims should be dismissed because this time is not compensable under the
NYLL.

D. Plaintiffs” Third Cause of Action Should Be Dismissed Because Plaintiffs Have
Not Stated a Claim for “Owed Wages.”

In their Third Cause of Action, plaintiffs allege that by not paying them the minimum and
overtime wages to which they contend they were entitled, Target also fail to pay to them “promised
wages” and engaged in unlawful wage deductions. See FAC 11 112-118. Thus, plaintiffs’ Third
Cause of Action is coextensive with their First and Second Causes of Action for minimum and
overtime wages. Specifically, plaintiffs allege that “[i]n failing to pay Plaintiffs and other similarly
situated hourly warehouse workers for their pre- and post-shift time spent walking and waiting in
security lines, Defendant willfully failed to pay Plaintiffs and other similarly situated hourly
warehouse employees promised wages for all hours worked.” FAC 113 (citing NYLL § 193).
Consequently, the Third Cause of Action fails for the same reason as the First and Second Causes
of Action: Target could be held liable for alleged deductions to plaintiffs’ wages only if plaintiffs
were owed wages for time spent walking and waiting in the first instance. For the reasons set forth
above, they are not. Cf. Levion v. Societe Generale, 503 F. App'x 62, 64 (2d Cir. 2012) (affirming
judgment in favor of employer under when deductions were not made from compensation that falls
within definition of “wages” owed under NYLL).

E. Plaintiffs’ Fourth Cause of Action Is Also Derivative of Their Other Claims,
and Fails for the Same Reasons.

In their Fourth Cause of Action, plaintiffs allege that as a result of its purported failure to
pay wages that were owed, Target also failed to provide plaintiffs with compliant wage statements
under the NYLL. As this Court explained in Chase, it is well established that where, as here, a

plaintiff fails to state a claim for underlying wage violations, an accompanying “wage statement”
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claim likewise fails. See Chase, 2024 WL 841266, at *5 (“Plaintiffs’ wage notice and pay
statement claims similarly fail because of [Plaintiffs’] failure to state an overtime claim”); Henix,
2021 WL 127046, at *7 (plaintiffs’ travel time claim failed, so “inaccurate wage statements claim
... premised on that compensation” necessarily failed).

Like their other causes of action that are all based on the incorrect theory that preliminary
and postliminary walking and waiting time is compensable under the NYLL, FAC {121,
plaintiffs’ Fourth Cause of Action should be dismissed.
V. CONCLUSION

For the foregoing reasons, Target respectfully requests that the Court dismiss plaintiffs’
first amended complaint with prejudice for failure to state a claim upon which relief may be

granted.
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