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CFTC Whistleblower Practice Guide

INTRODUCTION AND BACKGROUND

The goal of this Practice Guide is to explain the rules and procedures of the Commodity
Futures Trading Commission (“CFTC” or “the Commission”) Whistleblower Program to
assist whistleblowers and their counsel in submitting their tips in a form and manner that
will protect the public and earn financial awards for their role in helping to regulate and
enforce commodities laws.

What Is the CFTC?

The CFTC is an independent agency with regulatory authority over futures trading subject
to the Commodities Exchange Act (“CEA”). The CEA's scope has become increasingly
varied and complex over the years. It governs a wide range of commaodities such as
grains, wheat, corn, oats, and cotton as well as crude oil, heating oil, gasoline, and
financial instruments, such as stock index futures. Additionally, the CFTC has authority
to regulate the $400 trillion swaps market — which is about a dozen times the size of the
futures market that it has traditionally regulated.t

The CFTC has also played a role in addressing the growing concern over corporate
fraud that escalated during the financial crisis of 2008. The CFTC joined an Executive
Branch task force aimed at prosecuting individuals and companies for allegedly stealing
millions of dollars through the sale of illegal foreign-currency futures contracts. The
CFTC has also charged major corporations with price manipulation and negotiated
multimillion-dollar settlements to help deter fraudulent behavior in the industry. The
CFTC Whistleblower Program was designed to enhance the Commission’s enforcement
efforts by incentivizing insiders to come forward with information regarding violations of
the trading of commodity futures.2

In FY2022, the CFTC was very active, filing 82 enforcement actions and imposing $2.5
billion in monetary sanctions.2 The CFTC’s efforts in 2022 included 18 actions involving
digital assets, such as charges related to manipulating tokens, cryptocurrency exchanges
failing to register with the Commission, and defrauding ineligible retail investors out of $1.7
billion worth of Bitcoin.2 The CFTC also took aim at systematic recordkeeping violations,
including imposing a $796 million civil penalty on 12 major financial institutions for years
of failing to stop employees from communicating through unapproved communication
methods, such as personal text, WhatsApp, and Signal.2

In FY2023, the CFTC continued its fast pace of activity, filing 96 enforcement actions
resulting in over $4.3 billion in penalties, restitution, and disgorgement.®! These
enforcement actions included a record 47 actions regarding digital assets, comprising 49%
of the Commission’s FY2023 enforcement actions, including high-profile charges filed
against FTX and its founder Sam Bankman-Fried, Binance and its founder Changpeng
Zhao, and Celcius and its former CEO Alex Mashinsky, and securing the highest-ever
CFTC civil monetary penalty of over $1.7 billion.22 The CFTC also continued its efforts to
enforce recordkeeping requirements, bringing the total civil monetary penalties imposed
by the Commission regarding recordkeeping violations to $1.117 billion since FY2022
across 20 financial institutions.®2

In October 2021, the
Commission issued its
largest award to date, with
a payout of approximately
$200 million.
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Creation and Success of the CFTC Whistleblower Program

As part of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-
Frank”), Congress directed the CFTC and the Securities and Exchange Commission
(“SEC”) to establish whistleblower reward programs. Dodd-Frank’s whistleblower reward
provisions provide monetary incentives to individuals who submit helpful information to the
CFTC or SEC. Under both programs, an individual who provides the agency with original
information leading to an enforcement action that results in over $1 million in monetary
sanctions is eligible to receive an award of 10% to 30% of the amounts collected. The
statute also provides whistleblowers with protections to help ensure that insiders can
provide information to either agency without fear of reprisal.

The CFTC Whistleblower Program (“the Program”) for many years had a lower profile than
its SEC counterpart. Then, in October 2021, the CFTC issued an award of approximately
$200 million to a single whistleblower.¢ At the time, the award was significantly more than
the combined total of all the awards the CFTC had issued since the inception of the
Program. It was also nearly twice the size of the largest SEC whistleblower award at the
time. While the SEC whistleblower program remains the significantly larger of the two in
terms of the volume of tips received, the number of awards issues, and the total awards
paid, this massive award unquestionably raised awareness about the Program. It has
already led to an increase in whistleblower submissions to the CFTC, which in turn may
increase the number of awards the CFTC issues in the future.

The Program began accepting tips in September 2012 and received 58 tips in its first
month.Z The number of tips has generally risen in each fiscal year (FY) since the Program’s
inception, from 138 tips in fiscal year (FY) 2013 to 961 tips in FY2021, which surged to 1506
tips in FY2022.2 The 57% uptick in tips in FY22, which began on October 1, 2021, is likely
attributable to the heightened visibility of the Program following the CFTC's issuance of a
$200 million whistleblower award, described above, shortly after the start of the fiscal year.

In the over ten years that the program has been in place, the CFTC has paid forty awards
to whistleblowers in connection with these tips, totaling almost $350 million in awards and
allowing the CFTC to recover more than $3 billion in monetary sanctions.? In May 2014,
the CFTC made its first payout, totaling $240,000.22 In September 2015, the Commission
awarded a second whistleblower a payout of approximately $290,000.1 In April 2016, the
Commission issued its third whistleblower award, with a payout of more than $10 million.22
This large award appeared to be an outlier, however, and in July 2016, the Commission’s
fourth whistleblower was just $50,000.12 The Program seemingly went dormant for the next
two years, with the CFTC issuing no awards for the remainder of 2016 and none in 2017
or the first half of 2018.

The lull in awards ended dramatically in the summer of 2018, when the CFTC issued more
than $75 million in awards in a three-week span in July and August 2018.%4 The period saw the
largest single award at the time, in the amount of $30 million, and the largest combined award
(based on three separate determinations) of $45 million to a single whistleblower. Including
these awards, the CFTC announced more than two dozen awards over the next three years,
the disclosed amounts of which exceeded $1 million for all but two of the awards.*®

Since the $200 million award in October 2021, the Commission has issued ten more
awards.!® The amounts have ranged from $500,000 to $18 million. With more than $117
million set aside in a special whistleblower fund, the Commission clearly expects to make
more, and potentially more substantial, awards going forward.

To be eligible for an award,
whistleblowers must
voluntarily provide original
information.
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NUTS AND BOLTS OF THE CFTC
WHISTLEBLOWER PROGRAM

Under the Program, the CFTC is required to pay awards to eligible whistleblowers who
voluntarily provide the Commission with original information that leads to a successful
enforcement action in which the CFTC recovers monetary sanctions in an amount over
$1,000,000. If the whistleblower meets these and other criteria described below, he or she
is entitled to an award of 10% to 30% of the amount recovered by the CFTC or by certain
other authorities in related actions.

The remainder of this Guide will provide practitioners with an overview of the key laws and
rules governing the CFTC Whistleblower Program, with a focus on how to prepare and
advance high-quality tips that can help the CFTC combat CEA violations and at the same
time earn rewards for whistleblowers.

A. Whistleblower Status

To be considered “eligible for an award,” a whistleblower must “voluntarily” provide or submit
“original information” pursuant to the Commission’s procedures.*Z Certain individuals, such
as those involved with regulatory enforcement or those who have engaged in criminal
conduct related to the reported CEA violation, are categorically excluded from receiving
an award through the CFTC.18 The CFTC regulations, which are discussed below, provide
guidance to potential claimants to determine whether they are eligible for an award based
on these requirements. 2

1. “Voluntarily” Provide or Submit

Whistleblowers are considered to have “voluntarily” provided information if they do
so before any request from the CFTC, Congress, any other federal or state authority,
the DOJ, a registered entity, a registered futures association, or a self- regulatory
organization (“SRO”). If the Commission, or any of these other entities, makes a
request, inquiry, or demand to the whistleblower or the whistleblower’s representative
first, the whistleblower’s submission will not be considered voluntary, and he or she
will not be eligible for an award, even if the whistleblower’s response is not compelled
by subpoena or other applicable law. Even a request received by the whistleblower’s
employer will disqualify the whistleblower unless the employer does not respond to
the request in a timely manner. In addition, the whistleblower’s submission will not be
considered voluntary if the whistleblower is under a pre-existing legal or contractual
duty to report violations to the Commission, Congress, any other federal or state
authority, the DOJ, a registered entity, a registered futures association, or a SRO, or
has a duty to report that arises out of a judicial or administrative order.2

In orders granting or denying awards, the CFTC has addressed the issue of
voluntariness several times. For example, on July 20, 2020, the CFTC issued an
award to two claimants, the first of whom attempted to argue that the second claimant
had not voluntarily submitted information to the Commission because it had first
requested information from the second claimant’'s employer.2! The CFTC rejected this
argument and determined the claimant had voluntarily submitted information because

KATZ BANKS KUMIN
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the Commission had requested documents from the employer which were not in the

claimant’s custody and did not seek an interview with the claimant. On December 19,

2020, the Commission made an award to a whistleblower who first reported information

to a different regulator through the employer’s internal reporting procedures.? After this

other regulator referred the matter to the CFTC, the Commission requested an interview

with the claimant, and the claimant provided testimony and documents through the

employer’s counsel. Even though the claimant provided information to another regulator

through the claimant’'s employer, this was still voluntary because the employer’s counsel I
acted as the claimant’s representative and the claimant independently provided other

assistance to the Commission directly. Additionally, the Commission did not consider

this submission to the other regulator to have been mandatory under a pre-existing duty The CFTC has recovered
to report violations. More. recently, on March 25, ?022, in cqnnection with a $650,000 more than $3 billion
award made to four whistleblowers, the Commission denied an award to another

claimant because it had first sent a document preservation order and multiple subpoenas through an effective

to the claimant, rendering the claimant’s assistance involuntary.Z Notably, that the
Commission has assured the claimant it would treat the claimant “as a whistleblower”
did not amount to a promise of an award. protects whistleblower.

program that rewards and

2. “Original Information”

A whistleblower must provide the CFTC with “original information” in order to qualify
for an award. In order for a submission to qualify as original information, it must be: (1)
derived from the whistleblower’s “independent knowledge or independent analysis;”
(2) not already known to the CFTC from any other source, unless the whistleblower is
the “original source” of the information; (3) not exclusively derived from an allegation
made in a judicial or administrative hearing, in a government report, hearing, audit, or
investigation, or from the news media, unless the whistleblower is the source of the
information; and (4) submitted after July 21, 2010.2¢ The CFTC does not require that
whistleblowers have first-hand knowledge to establish that they have “independent
knowledge or analysis” of the information. As long as the whistleblower provides
the Commission with information that is not generally available to the public, the
whistleblower may still be entitled to an award.

In a December 19, 2019 award order, the CFTC determined the whistleblower to
be the “original source” of the information the whistleblower provided to another
regulator which in turn later referred the matter to the Commission.2 Alongside a set
of three awards totaling $45 million made to a single whistleblower, the CFTC denied
the award applications of another claimant whose Form TCR consisted of “text ...
frivolously copied and pasted from [a regulator’s] order.”2

3. Independent Knowledge or Independent Analysis

“Independent knowledge” is defined by the CFTC regulations as factual information
in the whistleblower’s possession that is not generally known or available to the
public.ZZ The whistleblower may gain independent knowledge from their experiences,
communications, or observations in their personal business or social interactions. The
whistleblower’s knowledge may be based on first-hand experiences but may also be
based on information that is generally considered hearsay.2

KATZ BANKS KUMIN
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For purposes of this requirement, a whistleblower may also submit his or her
“independent analysis” of first-hand knowledge or third-party information, as long as it
is the whistleblower’s own “analysis,” and it is not generally available to the public.2 By
including this in the definition of “independent knowledge” the CFTC recognizes that
there are circumstances where individuals can review publicly available information,
and through their own evaluation or assessment, provide critical assistance to the
Commission. Indeed, on March 4, 2019, the CFTC awarded $2 million to a whistleblower
who “provid[ed] critical information through independent analysis of market data.”

4. Exclusions from Independent Knowledge and Analysis

To promote the use of internal compliance systems and discourage certain types of
reporting, the Commission categorically excludes certain types of information from
eligibility.2! The exclusions can be divided into three general categories.

One set of exclusions disqualifies individuals who obtain information either illegally or
through sources that are generally available to the public. The Commission prohibits
a whistleblower from receiving an award if he or she obtains the information by means

or in a manner that violates an applicable federal or state criminal law.22 The CFTC —
also will not issue an award to a whistleblower who submits information from public

sources like corporate filings, media outlets, or Internet sites. Whistleblowers may

A second set of exclusions disqualifies attorneys from whistleblower awards in many receive an award from
situations. The regulation is aimed in part at encouraging corporate officials and other ) .
whistleblowers to consult with an attorney while not rewarding attorneys who improperly the CFTC for information

use information received from clients seeking their counsel. The regulations therefore that leads to a successful
prohibit an attorney from using attorney-client privileged information and/or information _ _
gained in connection with a legal representation to seek an award under the Program. enforcement action with a
Therg is a key exception to thls.exclu3|on, hovyeyer, that aIIow§ attgrngys to rgceye monetary recovery totaling
a whistleblower award of the disclosure of privileged or confidential information is o
otherwise permitted under state or federal attorney conduct rules. more than $1 million.

Athird set of exclusions aim to promote corporate governance and internal compliance
mechanisms. Whistleblowers are ineligible for an award if they obtained information
through their role as an officer, director, trustee, or party of an entity and the information
came from an investigation of the entity into possible violations of law.2 Whistleblowers
are also ineligible if information about a CEA violation is obtained through their role as
an internal audit employee or compliance professional.¢

Consistent with its goal of supporting internal measures developed by entities to
deal with CEA violations, the CFTC created three exceptions to the third category of
exclusions. An individual who otherwise would not qualify as a whistleblower because
of this exclusion may disclose the information and potentially receive a whistleblower
award if:

+ The whistleblower has a reasonable basis to believe that disclosure is
necessary to prevent substantial injury to the entity or investors;

+ The whistleblower has a reasonable basis to believe that the entity is engaging
in conduct that will impede an investigation of misconduct; or

+ At least 120 days have passed since the whistleblower has provided the
information to the entity’s relevant internal authority or since the whistleblower
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received the information under circumstances indicating that the entity’s
relevant internal authority was already aware of the information.Z

These exceptions allow key insiders to reveal information they otherwise could not
disclose if doing so is necessary to prevent some greater injury to the company, its
stockholders, or an investigation of the wrongdoing.

B. Rules Designed to Incentivize Internal Reporting

The CFTC does not require whistleblowers to have reported CEA violations internally
before submitting information to the CFTC and becoming eligible for a whistleblower
award. In its proposed rules the Commission stated that, “[it does] recognize that internal
compliance and reporting systems ought to contribute to the goal of detecting, deterring
and preventing misconduct, including CEA violations, and does not want to discourage
employees from using such systems when they are in place.”® Still, the decision not to
require internal reporting caused controversy during the CFTC’s rulemaking process.
Many commenters believed that without an internal reporting requirement, the Program
would incentivize whistleblowers to bypass internal reporting systems, thereby harming
corporate governance efforts and the overall corporate interests of even the most well
intentioned entities.

To address such concerns, the CFTC included various incentives for individuals to utilize
internal corporate compliance systems before reporting to the CFTC. For example,
when the CFTC evaluates what percentage of a sanction to award a whistleblower, the
Commission considers a whistleblower’s report of information to an employer’s internal
whistleblower, compliance, or legal system as a factor that potentially can increase the
amount of an award. Conversely, it also considers a whistleblower’s interference with
such internal systems as a factor that can potentially decrease the amount of an award.2
For example, on May 6, 2019, the Commission increased the size of its $1.5 million award
to a whistleblower because the whistleblower attempted to report the violations internally,
which weighed “in favor of a high-percentage award.”®

Additionally, a whistleblower may still be eligible for an award for reporting original
information internally if his or her employer later reports the information to the Commission
and it leads to a successful enforcement action. In this situation, all of the information
provided by the employer to the Commission will be attributed to the whistleblower — and
the whistleblower may be eligible for a greater award for first reporting it internally to his
or her employer.4

C. Information that Leads to Successful Enforcement

The Commission will only authorize payment of an award when a whistleblower provides
information that leads to a successful enforcement of a covered administrative or judicial
action, or arelated action, that leads to monetary sanctions totaling more than $1,000,000.42
This reflects the Commission’s expectation that the award-worthy information is high-
quality, reliable, specific, and has a meaningful nexus to the Commission’s ability to
successfully complete its investigation, and to either obtain a settlement or prevail in a
litigated proceeding.#2 The whistleblower tip will be considered to lead to a successful
enforcement action if:

KATZ BANKS KUMIN
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+ The whistleblower gives the CFTC original information that is sufficiently
specific, credible, and timely to cause the Commission staff to engage in an
investigation and the Commission subsequently brings a successful judicial
or administrative action based in whole or in part on the information#4; or

+ The whistleblower provides original information about conduct that was
already under investigation by the Commission, or another specified
regulatory body, and the submission significantly contributes to the success
of the action.#

For instance, the recipient of the largest ever CFTC award “did not . . . provide direct
evidence of” the violations, but the whistleblower explained the company’s trading positions
to the Commission and other regulators, which led the regulators to direct evidence of the
violations and three successful enforcement actions.46

As discussed above, the CFTC promotes internal compliance by making individuals
eligible for an award even if the information was not brought to the Commission directly
by the whistleblower. To that end, when a whistleblower originally reports the information
to an entity through its internal compliance procedures, and the entity later provides the
information to the Commission, the whistleblower is given credit for the submission.# In
this situation, the whistleblower must submit the same information to the Commission
within 180 days of providing the information to the entity.4

D. Monetary Sanctions Totaling More Than $1Million

The Commission determines whether an action meets the $1,000,000 threshold by
calculating any penalties, disgorgement, restitution and interest ordered to be paid in a
judicial or administrative action, or a related action.*2 The Commission also recognizes
settlement as a successful resolution which may lead to recovery of an award.®
Additionally, it includes any money deposited in a disgorgement fund pursuant to the
Sarbanes Oxley Act of 2002 (“SOX”) as a result of a CFTC administrative or judicial action
or its settlement.®!

During the proposed rulemaking process, the CFTC issued a proposed rule indicating that
awards would only be available when the Commission successfully brings a single judicial
or administrative action amounting to more than $1,000,000.52 However, in response to
negative comments it received, the Commission determined in its final rule that the CFTC
will aggregate two or more smaller actions that arise from the same nucleus of operative
facts, in order to make whistleblower awards available in more cases.®

The Commission will also issue awards based on “related actions.” A related action is a
judicial or administrative action brought by a specified entity — such as the Department
of Justice, a federal or state agency, or a self-regulatory organization — that is based on
the same original information voluntarily submitted to the Commission and that led to
a successful resolution of the Commission action.®* On October 15, 2021, as part of its
record $200 million award, the CFTC’s based its calculation in part on the actions of both
another federal regulator and a foreign regulator, although the CFTC concluded that the
whistleblower did not qualify for an award related to a state regulator’s action.®®

KATZ BANKS KUMIN
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E. CFTC Procedures for Submitting a Tip

Whistleblowers must submitinformation through atwo-step process. First, the whistleblower
must submit his or her information to the Commission by: (1) completing and submitting a
Form TCR (“Tip, Complaint, or Referral”) electronically on the CFTC’s website or by faxing
or mailing a hard copy of the Form TCR to the Commission; and (2) the whistleblower
must declare under penalty of perjury at the time he or she submits the information that
the information is true and correct to the best of their knowledge and belief.%¢ As part of
a quality submission, the whistleblower should provide detailed allegations, describe the
source of the information, and include supporting materials along with the information.

Notably, the CFTC has repeatedly made awards to whistleblowers who, although deeply
involved in providing assistance to the Commission, submitted their Forms TCR - and
thereby perfected their claims — after the Commission had completed its investigation.
In 2018, the CFTC appeared to excuse a foreign whistleblower for filing a Form TCR
after the enforcement action concluded because the whistleblower did not know about
the program until then.®Z By contract, in 2019, the Commission awarded a domestic
whistleblower who filed a Form TCR after the investigation had concluded, clarifying that
nothing in the Commission’s regulations requires that a whistleblower “submit information
on a Form TCR in his/her initial submission.”#

Due to the risks of retaliation that individuals may encounter in the workplace and the risk of
reputational harm that would interfere with future job prospects, whistleblowers may want
to submit their information to the CFTC anonymously. The CFTC provides whistleblowers
with the option to submit the Form TCR anonymously and to further identify for non-
disclosure any documents or information that could reasonably be expected to reveal
the whistleblower’s identity. As further discussed below, to collect an award and remain
anonymous, the whistleblower must submit their request to the CFTC through an attorney.

F. Claiming a Whistleblower Award

The Commission will publish on its website (www.cftc.gov) a Notice of Covered Action
(“Notice”) when a judicial or administrative action results in monetary sanctions totaling
more than $1,000,000. The inclusion of the Notice on the CFTC’s website means that
an order was entered with monetary sanctions exceeding $1,000,000, although it does
not necessarily mean that the recovery involved a whistleblower tip. The CFTC does not
contact any potential claimants directly regarding the success of an enforcement action
that could entitle them to an award. Potential claimants must be vigilant about monitoring
the website for a Notice related to their submission and must submit their claims within
90 days of the posting. A whistleblower seeking an award based on a related action
must submit a claim within 90 days of the final judgment in the related action; however,
if the final judgment in the related action is issued before the Notice, the claimant may
simultaneously submit a claim for both the related action and the covered action within 90
days of the Notice.2

To file a claim for a whistleblower award, the whistleblower must file and sign a Form
WB-APP (Application for Award for Original Information Provided Pursuant to Section 23
of the Commodity Exchange Act) by mailing or faxing it to the Commission or submitting
it through the Commission’s website within 90 days.
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To collect an award anonymously, the whistleblower must collect his or her award though
an attorney. The whistleblower must provide a completed, signed Form WB—-APP to his or
her counsel, who then submits to the Commission a copy of the Form WB-APP that does
not disclose the whistleblower’s identity and is signed solely by the attorney. The attorney
must retain the signed original of the whistleblower’s Form WB-APP in their records.
Upon request of the Commission staff, the attorney must produce to the Commission the
whistleblower’s signed original WB—APP and the whistleblower’s identity must be verified
in a form and manner that is acceptable to the Commission prior to the payment of any
award.&

If the CFTC’s Whistleblower Office determines that a whistleblower’s Form WB-APP
does not relate to a Notice of Covered Action, a final judgment in a related action, or a
previously filed Form TCR, the Whistleblower Office will inform the claimant in writing
of the deficiency. The claimant must respond within thirty days to correct the deficiency
or else lose the right to appeal the Whistleblower Office’s adverse determination. If the
claimant fails to respond and correct the deficiency, the Whistleblower Office will issue a
Proposed Final Disposition and notify the CFTC’s Claims Review Staff. If a member of the
Claims Review Staff requests to review the Form WB-APP, the Claims Review Staff will
review the whistleblower’s record (Form TCR, Form WB-APP, the complaint, and other
documents) and either remand the matter to the Whistleblower Office or issue a Final
Order of the Commission. If no member of the Claims Review Staff requests review, the
Proposed Final Disposition will become the Final Order of the Commission.5!

If the Whistleblower Office determines that the Form WB-APP does relate to a Notice of
Covered Action or a final judgment in a related action, the Form WB-APP will be sent the
Claims Review Staff for review. The Whistleblower Office may require that the claimant
provide additional information relating to his or her eligibility for an award. In the event a
Form WB-APP relates to a final judgment in a related action, the Whistleblower Office also
may require the claimant to demonstrate that the claimant voluntarily provided the original
information that led to the successful enforcement of the related action; the Whistleblower
Office may also seek assistance and confirmation from the relevant agency in making this
determination.52

Upon completion of the review, the Claims Review Staff will issue a Preliminary
Determination of whether the claim should be granted and, if so, the proposed award
percentage. A copy of the Preliminary Determination will be provided to the claimant.
The claimant has thirty days to request that the Whistleblower Office make available for
review the materials relied upon by the Claims Review Staff in making its Preliminary
Determination.

If the claimant decides to contest the Preliminary Determination, he or she must submit
a written response and supporting materials setting forth the grounds for the objection
to either the denial of an award or the proposed amount of an award. The claimant must
submit the written response within 60 days from the date of the Preliminary Determination
or, if the claimant requested to review the materials used to make the Preliminary
Determination, within 60 days of the Whistleblower Office making the materials available
for the claimant’s review. The claimant may also request a meeting with the Whistleblower
office within those 60 days, although the Whistleblower Office has sole discretion to grant
or deny any meeting request.

Whistleblowers can submit
information to the
CFTC anonymously.
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If the claimant does not submit a timely written response to the Preliminary Determination,
then the Preliminary Determination will become the Final Order of the Commission or,
if the Preliminary Determination recommended a whistleblower award, the Preliminary
Determination will become a Proposed Final Determination.® If the claimant does submit
a timely written response, then the Claims Review Staff will review the claimant’s response
and make a Proposed Final Determination.%

The Whistleblower Office will notify the Commission of each Proposed Final Determination.
Within 30 days of such notification, any Commissioner may request that the Proposed
Final Determination be reviewed by the Commission. If no Commissioner makes such
a request, then the Proposed Final Determination will become the Final Order of the
Commission.

If a Commissioner does request a review, the Commission will review the record and
issue its Final Order.t¢ The Office of the Secretariat will provide the claimant with a copy
of the Final Order.tZ The claimant then has 30 days to appeal the Final Order, “including
whether, to whom, or in what amount to make whistleblower awards,” to the appropriate
United States Court of Appeals, which will review the Final Order in accordance with the
Administrative Procedure Act.%®

G. Determining the Amount of an Award

The Commission has authority to award a whistleblower anywhere between 10% and
30% of what has been recovered by the Commission.® In a case where the Commission
issues an award to multiple whistleblowers in the same action, the Commission cannot
award the whistleblowers a total award of less than 10% or more than a total of 30% of the
sanctions imposed. For example, one whistleblower could receive an award of 25% of the
collected sanctions, and another could receive an award of 5%, but they could not receive
an award that would collectively total more than 30% of the recovery.

To determine the amount of an award, the Commission reviews the whistleblower’s record
(Form TCR, Form WB-APP, the complaint, and other documents) and takes a number of
factors into consideration.”® Factors that increase an award include the following:

»  The significance of the information to the ultimate success of the
Commission’s action,

» The degree of assistance provided by the whistleblower and his or her legal
representative,

*  Programmatic interests of the Commission to deter violations of the CEA by
issuing an award, and

»  The whistleblower’s participation in internal compliance systems.

The Commission also weighs other factors to determine whether to decrease the
whistleblower’s award. These factors include the following:

* The level of the whistleblower’s culpability in misconduct associated with the
reported CEA violation,

*  Whether there was an unreasonable reporting delay, and

*  Whether the whistleblower interfered with internal compliance and reporting
systems.

Individuals are protected
from retaliation whether
or not they qualify for an
award under the CFTC
program.
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The following are some examples of the application of these factors in orders the CFTC
has published in conjunction with awards:

On March 28, 2016, the Commission awarded over $10 million to a
whistleblower whose information led the Commission to begin its investigation,
who “provided assistance and documents upon request,” and who did not
unreasonably delay, partake in the underlying violations, or interfere with
internal compliance systems.”

OnJuly 19, 2016, the Commission based an award in part on the Commission’s
“significant programmatic and law enforcement interests in protecting
members of the public.”2

On July 12, 2018, the Commission made a $70,000 award to a foreign
whistleblower who participated in the underlying violations, though only as
a junior employee and without financially benefitting from those violations.”®
The order did not offer detail as to how substantial an impact upon the size of
the award this negative factor of participation in the scheme may have had.

On August 2, 2018, the Commission awarded an applicant $45 million based
on three different enforcement actions, but the Commission awarded a low
percentage of the total recovery because the claimant’s information was “only
tangentially related to the claims” in the Commission’s actions and the claimant
provided little assistance once the Commission opened its investigations.
This analysis suggested that the absence of the negative factors listed above
did not justify a higher percentage given the lack of positive factors.

OnMay 6, 2019, the Commission issued a $1.5 million award to a whistleblower
and cited as an enhancing factor the whistleblower’s attempt to report the
violations internally, which weighed “in favor of a high-percentage award.””

On June 24, 2019, the Commission made a $2.5 million award to a
whistleblower, but while noting that the claimant’s information was essential
to the Commission’s action, the “single but significant negative factor” of the
claimant’s delay in reporting the underlying violations to the Commission
necessitated a reduction in the size of the award.”®

On July 20, 2020, the Commission awarded $1 million to two whistleblowers,
though it “balanced the fact that Claimant 2 had some limited participation in
the underlying misconduct with the importance of the information Claimant 2
provided.”

On October 21, 2021, the Commission made its highest ever award of nearly
$200 million, but the Commission reduced the size of this award because
the whistleblower did not provide direct evidence, reported only on some
of the underlying misconduct, and unreasonably delayed in reporting that
misconduct to the Commission.”®

On March 10, 2022, the Commission awarded $500,000 to two whistleblowers
where the information they reported related to a “Commission priority.””2
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PROTECTIONS AGAINST RETALIATION

The CFTC Whistleblower Program offers multiple layers of protection to guard
against retaliation. As a preliminary safeguard, the CFTC provides for confidential and
anonymous filing. It treats the identity of all whistleblowers and the information it obtains
from a whistleblower as confidential and also provides whistleblowers with the option to
report information anonymously. Next, individuals may file retaliation claims in federal
district court under section 23(h)(1) of the Commodity Exchange Act.®> Employees of the
federal government, however, may only bring an action for retaliation in violation of the
CEA under 5 U.S.C § 1221, which provides for corrective action from the Merit Systems
Protection Board in certain reprisal cases.&! In addition, in May 2017 the CFTC announced
amendments to its rules to authorize the CFTC to bring enforcement actions against an
employer for retaliation against a whistleblower.22 The new rule, codified at 17 C.F.R. §
165.20(b), went into effect on July 31, 2017. To date the CFTC has not announced any
such enforcement actions.

A. Confidential and Anonymous Filing

Dodd-Frank requires the CFTC to treat submissions as confidential and not to
disclose any information that could “reasonably be expected to reveal the identity of a
whistleblower.”® There are, however, limited circumstances in which the Commission is
authorized to disclose information related to a submission. For example, the Commission
must disclose a whistleblower’s identity to a defendant in a public proceeding filed by
the Commission or a public proceeding filed by an authority to which the Commission
provides the information.& The Commission may also reveal the whistleblower’s identity
to certain entities where the Commission determines that it is necessary to accomplish
the purposes of the Commodity Exchange Act and to protect customers.®® Lastly, the
Commission may make disclosures in accordance with the Privacy Act of 1974 .8

A whistleblower can take proactive steps to protect his or her identity by submitting the
initial tip and claim for an award anonymously. An anonymous whistleblower must submit
a tip in accordance with the procedures outlined above but may utilize the Form TCR to
alert the Commission of which information could reasonably be expected to reveal his
or her identity. On the Form TCR, question D-10 provides an anonymous whistleblower
an option to identify any documents or other information in the submission that the
whistleblower believes could reasonably be expected to reveal his or her identity. This
will alert the Commission that it may need to provide a higher level of confidentiality to
certain information. As discussed above, to remain anonymous at the collection stage, an
anonymous whistleblower must have an attorney collect the award on his or her behalf.

B. Filing a Retaliation Lawsuit

An individual who is retaliated against for reporting violations of the CEA may bring a
private cause of action against his or her employer in a federal district court.8Z An individual
is protected from retaliation whether or not they satisfy the requirements, procedures and
conditions to qualify for an award under the Program.& To fall within the scope of the
CFTC’s anti-retaliation provisions an individual must submit a Form TCR to the CFTC

CFTC whistleblowers
should focus on violations
that fit squarely within the

CFTC’s law-enforcement
priorities.
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Whistleblower Office in accordance with the procedures outlined above and have a
reasonable belief that the information they are reporting concerns a violation of the CEA
or a CFTC rule. An individual is also protected for assisting in any investigation or judicial
or administrative action of the Commission based upon or related to such information.
Employers may not discharge, demote, suspend, threaten, harass, or discriminate against
an individual for engaging in this conduct. Individuals must bring a cause of action for
retaliation within two years of the date of the alleged retaliation. They may be entitled to
reinstatement, back pay with interest, compensation for any special damages sustained
as a result of the discharge or discrimination including litigation costs, expert witness fees,
and reasonable attorney’s fees.®

Employers cannot require their employees to waive the anti-retaliation protections, or
any rights or remedies associated with the CFTC Whistleblower Program, as a condition
of employment. In addition, no pre-dispute arbitration agreement is valid or enforceable
with respect to disputes arising under the Program, and no confidentiality agreement can
impede a whistleblower from communicating directly with the CFTC.2

BEST PRACTICES FOR WHISTLEBLOWERS
AND THEIR COUNSEL

Although the CFTC Whistleblower Program has generally been less active in issuing awards
than the SEC Whistleblower Program, the large awards issued in recent years suggest
that trend may be reversed. Because the Program is still relatively new, whistleblowers
and their attorneys have had few indications about the how to best prepare a successful
CFTC whistleblower tip. In 2018, the Director of the CFTC’s Division of Enforcement
declared that whistleblowers “added significant value” to the CFTC’s enforcement efforts,
and that he expected the trend of large awards to continue as the volume of quality
whistleblower tips increases.?! In 2019, the CFTC began publishing alerts on trending
topics on its website in order to inform the public about areas of particular interest to the
Division of Enforcement and continued to do so in 2020, especially in light of the unique
risks posed by the COVID-19 pandemic.22 Based on these signs, whistleblowers and their
attorneys should continue to submit high-quality tips to the CFTC and expect that the flow
of awards will continue to grow apace.

General best practices, gleaned by the authors and other lawyers from submitting tips to
various whistleblower programs, can provide potential CFTC whistleblowers with a helpful
framework. Whistleblower offices generally respond promptly to high-quality tips. Thus,
CFTC whistleblowers should prepare strong submissions focusing on violations that fit
squarely within the CFTC’s law-enforcement priorities. Whistleblowers should also follow
up by contacting the Office of the Whistleblower after filing and aiding the CFTC as much
as possible in any ensuing investigation. This may lead to an opportunity to meet with
CFTC staff during the process.

The following is a list of some “do’s and don’ts” for practitioners who seek to help their clients
make a compelling case for enforcement action by the CFTC. These considerations, which
should also be helpful to whistleblowers who participate in the program without counsel,
are based on the final rules discussed above, the CFTC’s handling of whistleblower
tips to date, and the authors’ first-hand experiences representing clients before various
whistleblower offices:
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* Determine whether the client has original information about violations of the
Commodity Exchange Act.

+  Assess the seriousness of the alleged violations by reviewing past CFTC’s regulatory
and enforcement actions, which are available on the CFTC’s website.

*  Where needed, assess the potential tip with the help of an expert in the appropriate
specialty.

»  Determine whether and to what extent your client’s information might advance the
CFTC’s current enforcement agenda. The CFTC’s website contains a great deal
of information about Commission priorities, including enforcement actions, press
releases, and task- force reports. Speeches by CFTC commissioners and high-level
officials can also shed light on the types of information that may be of greatest interest
to the CFTC.

* Make sure that your client will be providing information “voluntarily” — i.e., prior to
receiving a request for the same information from the CFTC or another authority,
entity, association or SRO.

*  Prepare the client’s submission to the CFTC with an emphasis on facts about which
the client has “independent knowledge” as defined in the final rules above. Review
the client’s position, job duties, and how he or she came into possession of the
information to determine whether they fall within one of the groups of individuals who
are presumptively excluded from the program for lack of “independent knowledge.”
This would generally include attorneys, compliance personnel, and officers or
directors who received the information in connection with corporate-governance
responsibilities.

» Ifthe client falls into one of the excluded categories, see if the client may nevertheless
be exempt from the exclusion because he or she reported the concerns internally and
has waited 120 days without action, or has reason to believe disclosure is necessary
to prevent substantial injury to the entity or investors.

»  Give careful consideration to whether to advise the client to report internally, keeping
in mind that doing so might subject the client to retaliation but might also entitle the
client to a larger award.

* Remember that your client, through you, may file a tip anonymously as long as
you follow the procedures set forth in the rules for anonymous submissions. This
can certainly help prevent retaliation against your client, especially if he or she is
determined not to report internally for fear of retaliation.

* Use the CFTC-supplied forms and carefully follow the rules that apply to them,
as a whistleblower is eligible for a reward only if he or she follows the prescribed
procedures.® The importance of following the rules cannot be overemphasized.

* The CFTC is receiving an increasing number of submissions each year and it is
important to make your client’'s submission as compelling as possible. If the lawyers
and accountants who review tips in the CFTC Whistleblower Office cannot understand
your client’s submission on a first read, it will not likely end up at the top of the stack.
Present your facts and analysis clearly and include with the Form TCR any relevant
documents your client can provide. Although it is possible to supplement your
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submission later, you do not want to lose the opportunity for the CFTC staff to see the
basis for a successful enforcement action in the first thirty minutes of reviewing your
tip, and you get only one chance to make that happen.

* Include any “independent analysis” your client can apply to other facts, even publicly
available ones, in a way that will assist CFTC lawyers in an investigation. Remember
that CFTC tips can be based on publicly available information — as long as the
analysis reveals additional information that is not generally available to the public.
CFTC investigators will also accept and appreciate your analysis of publicly available
information if the analysis reveals further information that is not publicly available or
provides insights that are not generally known.

* Do not include attorney-client privileged communications in your client's submission
to the CFTC. The Commission will not consider the information, and its receipt of
such communications will in itself delay or even discourage the CFTC’s consideration
of the submission as a whole.

« Make sure to consult the website of the CFTC Office of the Whistleblower,% which has
useful information about how to submit a tip and claim an award. That office’s staff
also answers telephone inquiries about the program and how it works. In addition,
the CFTC website (www.cftc.gov) provides comprehensive, searchable information
about futures trading laws, CFTC yearly reports, and past and ongoing Commission
enforcement actions that can be very helpful in preparing your tip.
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Katz Banks Kumin’s website at https://katzbanks.com/ contains information about how
whistleblowers can challenge unlawful retaliation and earn financial rewards where
available. There are “Know Your Rights” and “Practice Area” articles in the website’s
Whistleblower Law section that explain both the law and practicalities of whistleblowing
as they play out in a wide range of industries and professions.

Whistleblower topics include Corporate and Accounting Fraud, the SEC Whistleblower
Program, Qui Tam Lawsuits under the False Claims Act, the IRS Whistleblower Program,
Compliance Officer Whistleblowers, Consumer Product Safety Whistleblowers, and
Whistleblowers in the Consumer Finance, Pharmaceutical, Food Safety, and Nuclear
industries, to name just a few. See https://katzbanks.com/practice-areas/whistleblower-
law/.

The Katz Banks Kumin website also hosts informative blogs that can help keep
whistleblowers and other conscientious employees up to date on new developments in
whistleblower law and related news. (https://katzbanks.com/blog_type/whistleblower-

blog/).
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RESOURCES

Katz Banks Kumin’s website contains information about how whistleblowers can fight
back against unlawful retaliation and also earn financial rewards where available.

Government Resources

Commodity Futures Trading Commission (CFTC):
http://www.cftc.gov/index.htm

Commodities Exchange Act (CEA):
http://www.cftc.gov/lawrequlation commodityexchangeact/index.htm

CFTC Consumer Protection Resources:
https://www.cftc.gov/LearnAndProtect

Consumer Financial Protection Bureau:
https://www.consumerfinance.gov/

Federal Trade Commission:
https://www.ftc.qov/

U.S. Securities and Exchange Commission Investment Professional Database:
https://www.investor.gov/

Municipal Securities Rulemaking Board Education Center:
https://www.msrb.org/EdCenter

Financial Literacy Education Commission:
https://www.mymoney.gov/Pages/default.aspx

National Futures Association:
https://www.nfa.futures.org/investors/index.html

Financial Industry Regulatory Authority:
http://www.finra.org/

Occupational Safety and Health Administration (OSHA):
https://www.osha.gov/

Department of Labor — Administrative Review Board:
https://www.dol.gov/agencies/arb

Federal Communications Commission:
https://www.fcc.gov/

Practice Guides

SEC Whistleblower Practice Guide:
https://www.katzbanks.com/resources/sec-whistleblower-practice-quide

Cybersecurity Whistleblower Protections Guide:
https://www.katzbanks.com/sites/default/files/cybersecurity-whistleblower-protection-guide.pdf
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Whistleblower Topics

CFTC Whistleblower Incentives:
https://www.katzbanks.com/practice-areas/whistleblower-law/cftc-whistleblower-incentives

Compliance Officer Whistleblower:
https://katzbanks.com/practice-areas/whistleblower-law/compliance-officer-accountant-attorney-whistleblower/

Consumer Finance Whistleblower:
https://www.katzbanks.com/practice-areas/whistleblower-law/consumer-finance-whistleblower

Consumer Product & Food Safety Whistleblowers:
https://www.katzbanks.com/practice-areas/whistleblower-law/consumer-product-safety-whistleblowers

Dodd-Frank Act, Sarbanes-Oxley Act, and Corporate & Accounting Fraud:
https://katzbanks.com/practice-areas/whistleblower-law/corporate-whistleblowers/

Environmental Whistleblower:
https://www.katzbanks.com/practice-areas/whistleblower-law/environmental-whistleblower

SEC Whistleblower Program:
https://www.katzbanks.com/practice-areas/sec-whistleblower-law

Qui Tam Lawsuits under the False Claims Act:
https://katzbanks.com/practice-areas/sec-whistleblower-law/qui-tam-whistleblower-incentives/

The Nuclear Industry Whistleblowers:
https://www.katzbanks.com/practice-areas/whistleblower-law/nuclear-environmental

Pharmaceutical Whistleblower:
https://www.katzbanks.com/practice-areas/whistleblower-law/pharmaceutical-whistleblower

Transportation Whistleblower:
https://www.katzbanks.com/practice-areas/whistleblower-law/transportation-whistleblower

The Katz Banks Kumin website also hosts informative blogs that can help keep
whistleblowers and other conscientious employees up to date on new developments
in whistleblower law and related news.

See https://katzbanks.com/blog_type/whistleblower-blog/.

To receive the free Katz Banks Kumin monthly e-newsletter with updates on
whistleblower topics, subscribe here:

https://katzbanks.com/subscribe-to-our-newsletter/.
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www.cftc.gov/PressRoom/PressReleases/8463-21; CFTC Press Release, CFTC Awards Nearly $500,000
to Two Whistleblowers (March 10, 2022), https://www.cftc.gov/PressRoom/PressReleases/8500-22; CFTC
Press Release, CFTC Awards Approximately $10 Million to a Whistleblower (March 18, 2022), https://www.
cftc.gov/PressRoom/PressReleases/8502-22; CFTC Press Release, CFTC Awards Nearly $625,000 to Four
Whistleblowers (March 28, 2022), https://www.cftc.gov/PressRoom/PressReleases/8506-22. Order Determining
Whistleblower Award Claims, CFTC, No. 23-WB-01 (Feb. 21, 2023), https://www.whistleblower.gov/sites/
whistleblower/files/2023-02/No.%2023-WB-01.pdf; Order Determining Whistleblower Award Claims, CFTC, No.
23-WB-04 (Aug. 11, 2023), https://www.whistleblower.gov/sites/whistleblower/files/2023-08/No.%2023-WB-04.
pdf; CFTC Press Release, CFTC Grants Two Whistleblower Awards Totaling Over $15 Million (Sept. 19, 2023),
https://www.cftc.gov/PressRoom/PressReleases/8777-23; CFTC Press Release, CFTC Awards Whistleblower
More than $300,000 (Sept. 27, 2023), https://www.cftc.gov/PressRoom/PressReleases/8788-23.

7 See 7 U.S.C. § 26(b)(1); 17 C.FR. § 165.5.

'8 Excluded individuals include those who are, or were at the time they submitted information, a member, officer
or employee of the Department of Justice (“DOJ”), a registered entity, a registered futures association, a self-
regulatory association (“SRO”), or a law enforcement organization. The CFTC regulations also make individuals
ineligible if they are members, officers or employees of a foreign regulatory authority or law enforcement
organization. 17 C.F.R. § 165.6(a). Also excluded from the program are individuals who have engaged in criminal
conduct or deception in connection with their claim. See 7 U.S.C. § 26(c)(2)(B); 7 U.S.C. § 26(m); See also 7
U.S.C. § 26(c)(2); 17 C.F.R. § 165.6.

' See Procedures for submitting original information, 17 C.F.R. § 165.3; Prerequisites to the consideration of an
award, 17 C.F.R. § 165.5.

2017 C.F.R. § 165.2(0).

21 CFTC Press Release, CFTC Announces Whistleblower Awards Totaling More than $1 Million (July 21, 2020),
https://www.cftc.gov/PressRoom/PressReleases/8208-20.

2 CFTC Press Release, CFTC Awards More than $1 Million to Whistleblower (Dec. 19, 2019), https://www.cftc.
gov/PressRoom/PressReleases/8098-19.

3 CFTC Press Release, CFTC Awards Nearly $625,000 to Four Whistleblowers (March 28, 2022), https://www.
cftc.gov/PressRoom/PressReleases/8506-22.

27 U.S.C. § 26(a)(4); 17 C.FR. § 165.2(K).
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% CFTC Press Release, CFTC Awards More than $1 Million to Whistleblower (Dec. 19, 2019), https://www.cftc.
gov/PressRoom/PressReleases/8098-19.

% CFTC Press Release, CFTC Announces Multiple Whistleblower Awards Totaling More than $45 Million
(August 2, 2018), https://www.cftc.gov/PressRoom/PressReleases/7767-18.

2717 C.FR. § 165.2(g).

2 CFTC Whistleblower Incentives and Protection, 76 Fed. Reg. 53, 172, 53,175 (Aug. 25, 2011). The distinction
between “independent knowledge,” as knowledge not dependent upon publicly available sources, and
direct, first-hand knowledge, is consistent with the approach courts have typically taken in interpreting similar
terminology in the False Claims Act. See United States ex rel. Fried v. West Independent Sch. Dist., 527 F.3d
439 (5th Cir. 2008); United States ex rel. Paranich v. Sorgnard, 396 F.3d 326 (3rd Cir. 2005).

2917 C.F.R. § 165.2(c).

30 CFTC Press Release, CFTC Announces Whistleblower Award Totaling More than $2 million (March 4, 2019),
https://www.cftc.gov/PressRoom/PressReleases/7882-19.

%/d.; 17 C.FR. § 165.2 (b).See 17 C.FR. § 165.2(g).
/g, at § 165.2(g)(6).

©1d. at § 165.2(g)(1).

“1d. at § 165.2(g)(2-3).

3d, at § 165.2(g)(4).

% g, at § 165.2(g)(5).

717 C.FR. § 165.2(q)(7)(iii).

%76 Fed. Reg. at 53,173.

® See 17 C.FR. § 165.9(b)(4), (c)(3).

4 CFTC Press Release, CFTC Announces Approximately $1.5 Million Whistleblower Award (May 6, 2019),
https://www.cftc.gov/PressRoom/PressReleases/7924-19.

“1See 17 C.F.R. §§ 165.2(i)(3), 165.9(b)(4).

427 U.S.C. § 26(a)(1).

4 See 76 Fed. Reg. at 53,172.

4417 C.F.R. § 165.2(i)(1).

“ These bodies include Congress, any other authority of the federal government, a state Attorney General
or securities regulatory authority, any self-regulatory organization, futures association or the Public Company

Accounting Oversight Board. 17 C.F.R. § 165.2(i)(2).

% CFTC Release No. 8453-21, CFTC Awards Nearly $200 Million to a Whistleblower (October 21, 2021),
https://www.cftc.gov/PressRoom/PressReleases/8453-21.

“7See 17 C.FR. § 165.2(1)(3).

“d.

49 See 7 U.S.C. § 26(a)(3) (A); 17 C.F.R. § 165.2())(1).
% See 7 U.S.C. § 26(6).

51 See 7 U.S.C. § 26(a)(3)(A); 17 C.F.R. § 165.2()(1).
5276 Fed. Reg. at 53, 172.

53/d.; 17 C.F.R. § 165.2 (b).
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% See 17 C.F.R. § 165.11.

% CFTC Release No. 8453-21, CFTC Awards Nearly $200 Million to a Whistleblower (October 21, 2021),
https://www.cftc.gov/PressRoom/PressReleases/8453-21.

%17 C.F.R. § 165.3.

57 CFTC Press Release, CFTC Announces First Whistleblower Award to a Foreign Whistleblower (July 16,
2018), https://www.cftc.gov/PressRoom/PressReleases/7755-18.

%8 CFTC Press Release, CFTC Awards More than $1 Million to Whistleblower (Dec. 19, 2019), _https://www.cftc.
gov/PressRoom/PressReleases/8098-19.

5 See 17 C.FR. § 165.7(b).
17 C.FR. § 165.7(c)(2).

6117 C.FR. § 165.7(e).

6217 C.FR. § 165.7(f).

617 C.FR. § 165.7(g).

817 C.FR. § 165.7(h).

617 C.FR. § 165.7(i).

617 C.FR. § 165.7(j).

6717 C.F.R. § 165.7(l).

67 U.S.C. § 26(f); 17 C.FR. § 165.13(a).
697 U.S.C. § 26(b)(1); 17 C.FR. § 165.8.

This Guide provides only a summary of these factors. For the details of the relevant provisions, see 17 C.F.R.
§ 165.9.

" CFTC Press Release, CFTC Announces Whistleblower Award of More Than $10 Million (Apr. 4, 2016), http://
www.cftc.gov/PressRoom/PressReleases/pr7351-16.

2 CFTC Press Release, CFTC Announces Fourth Whistleblower Award (July 26, 2016), http://www.cftc.gov/
PressRoom/PressReleases/pr7411-16.

3 CFTC Press Release, CFTC Announces First Whistleblower Award to a Foreign Whistleblower (July 16,
2018), https://www.cftc.gov/PressRoom/PressReleases/7755-18.

7 CFTC Press Release, CFTC Announces Multiple Whistleblower Awards Totaling More than $45 Million
(August 2, 2018), https://www.cftc.gov/PressRoom/PressReleases/7767-18

s CFTC Press Release, CFTC Announces Approximately $1.5 Million Whistleblower Award (May 6, 2019),
https://www.cftc.gov/PressRoom/PressReleases/7924-19.

6 CFTC Press Release, CFTC Announces Approximately $2.5 Million Whistleblower Award (June 24, 2019),
https://www.cftc.gov/PressRoom/PressReleases/7943-19.

" CFTC Press Release, CFTC Announces Whistleblower Awards Totaling More than $1 Million (July 21, 2020),
https://www.cftc.gov/PressRoom/PressReleases/8208-20.

8 CFTC Release No. 8453-21, CFTC Awards Nearly $200 Million to a Whistleblower (October 21, 2021),
https://www.cftc.gov/PressRoom/PressReleases/8453-21.

" CFTC Press Release, CFTC Awards Nearly $500,000 to Two Whistleblowers (March 10, 2022), https://www.
cftc.gov/PressRoom/PressReleases/8500-22.

017 C.F.R. § 165 App’x A(b)(1).

811d.; 7 U.S.C. § 26(h)(1)(B)().
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82 CFTC Press Release, CFTC Strengthens Anti-Retaliation Protections for Whistleblowers and Enhances the
Award Claims Review Process (May 22, 2017), https://www.cftc.gov/PressRoom/PressReleases/pr7559-17.

87 U.S.C. § 26(h)(2).

8 d.

8 These entities include the Department of Justice; an appropriate department or agency of the Federal
Government, acting within the scope of its jurisdiction; a registered entity; a registered futures association,
or a self-regulatory organization; a state attorney general in connection with a criminal investigation, or any
appropriate state department or agency, acting within the scope of its jurisdiction; or a foreign futures authority.
17 C.F.R. § 165.4(a)(2).

87 U.S.C. § 26 (h)(2); 17 C.F.R. § 165.4(a).

877 U.S.C. § 26(h) (B); 17 C.F.R. § 165 App’x A(b)(1).

817 C.F.R. §§ 165.2(p)(2), 165.20(c).

8 See 7 U.S.C. § 26(h)(B); 17 C.F.R. § 165 App’x A(b)(1).

%7 U.S.C. §26(n); 17 C.F.R. § 165.19.

9"CFTC Press Release, CFTC Announces Multiple Whistleblower Awards Totaling More than $45 Million (August
2, 2018), https://www.cftc.gov/PressRoom/PressReleases/7767-18.

92 CFTC Annual Report on the Whistleblower Program and Consumer Education Initiatives (Oct. 2019); CFTC
Annual Report on the Whistleblower Program and Consumer Education Initiatives (Oct. 2020); the alerts are
available at https://www.whistleblower.gov/whistleblower-alerts.

9 Additional information on the procedures for submitting a tip are available in the CFTC regulations at 17
C.F.R. § 165.7. Form TCRs (“Tip, Complaint or Referral”) and Form WB-APP (“Application for Award of Original
Information”) are available online from the CFTC website.

% https://forms.cftc.gov/Forms/TCR, Form WB-APP: https://forms.cftc.gov/Forms/WBAPP.
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APPENDIX A

CFTC Whistleblower Awards Through November 15, 2023

Each award is issued through an “Order Determining Whistleblower Award Claim.” The CFTC also issues press releases
announcing most but not all awards. The first number in the second column in the table below refers to the Release number
that appears on all press releases. The second, hyphenated number refers to the CFTC Whistleblower Award Determination
number that appears at the top left of each Order.

Readers can find all CFTC press releases listed by date and number on at https://www.whistleblower.gov/orders. Most
press releases announcing whistleblower awards have links to the accompanying order at the upper right of the page. The
orders granting and denying award applications are also listed by date and number at the same web address.

The CFTC heavily redacts its Orders Determining Whistleblower Award Claims to eliminate any information that
would potentially disclose a whistleblower’s identity. Not only do redacted orders on the website lack the names of the
whistleblower and the sanctioned entity, but, following the practice of the SEC, also the percentage of proceeds awarded
and occasionally the total amounts of the award. The reasoning behind these redactions is that disclosing these numbers
could make it possible to link an award to a Covered Action, which would in turn show which actions rested on whistleblower
tips and possibly encourage employers, the media, or others to search for the identity of the whistleblower.

Rele-ase-Nos.l Award Allocation Notes from CFTC Press Releases and
Application or Among . .
Total . Orders Determining Awards
Award Nos. Claimants

May 15, 6933-14; 2014-02- $240,000 All to single This was the first CFTC whistleblower award; claimant
2014 19-01 claimant provided “specific, timely and credible information.”
Sept. 25, | 7254-15; not listed $290,000 All to Applicant 1 The CFTC credited only the information provided by
2015 Applicant 1 as the reason why an enforcement action was

brought. Applicant 2’s information did not lead to an action,
and that information did not contribute to the investigation
already under way.

March 28, 7351-16; 16-WB-06 = >$10 million | All to single The CFTC notes that “the size of the award should serve
2016 claimant to incentivize future whistleblowers . . . while not creating
perverse incentives possible as a result of oversize awards.”
This is language often repeated in subsequent awards.
The Applicant’s lack of involvement in violations and lack
of delay in reporting contributed to the size of the award

granted.
July 19, 7411-16; 16-WB-08 = $50,000 All to single “The applicant was never an agent, employee, officer,
2016 claimant director, trustee, or partner” of the offending company.
July 12, 7755-18; 18-WB-01 | $70,000 All to Claimant #4  This is the first award granted to a foreign whistleblower.
2018 Claimant #4 did not submit a Form TCR (due to being

unaware of CFTC procedures) but still initiated contact
with the CFTC. Claimant #4’s participation as a junior-
level employee in the violations did not preclude an award
but may have reduced the size of the award. This order
also explains some of the CFTC'’s rationale regarding the
percentage awarded to a whistleblower. The other three
claimants’ applications were denied.

July 12, 7753-18; 18-WB-02 | $30 million All to Claimant #1 | The CFTC defined the phrase “collected by the

2018 Commission” to include both monetary sanctions imposed
by the CFTC and sanctions imposed by other agencies
which were “ordered to be paid” to the CFTC. There were
four other claimants whose applications were denied.
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Rele:ase.Nos.l Award (Al IE Notes from CFTC Press Releases and
Application or Among .
Total . Orders Determining Awards
Award Nos. Claimants
Aug. 2, 7767-18; 18-WB-3; >$45 million = All to one The awardee contested the low percentage awarded
2018 18-WB-04; 18-WB- applicant since her information led to the start of an investigation.
05 The CFTC denied a larger percentage because the

awardee’s information was “only tangentially related to

the claims.” Rather, the information merely “raised a red

flag and pointed [the CFTC] in the right direction.” Another
claimant’s application was denied because she submitted
“random filings” with the US Patent and Trademark Office,

a Wall Street Journal article, and correspondences with

the Whistleblower’s Office, and none of these submissions
provided justifications for an award. The CFTC awarded $45
million to a single awardee in undisclosed portions across
three determinations.

March 4,  7882-19; 19-WB-01  >$2 million | All to Claimant#1 = One claimant withdrew her application, and the other three

2019 claimants failed to timely request reconsideration. The
CFTC made an award based on the successful claimant’s
independent analysis of market data.

May 6, 7924-19; 19-WB-02  $1.5 million | All to Claimant #1 = Claimant #1’s information was “directly incorporated

2019 into strategy involving witness interviews, and . . . saved
[CFTC] resources through his/her explanation of a
complex scheme.” Claimant #1 also attempted to first
report concerns internally, “which also weigh[ed] in favor
of a high-percentage award.” Information provided by four
other claimants was not useful to the investigation, so their
applications were denied.

June 24,  7943-19; 19-WB-03  $2.5 million  All to single The claimant’s delay in reporting wrongdoing resulted in a

2019 claimant lower percentage award than otherwise would have been
merited.

July 1, 7953-19; 19-WB-04  $2 million All to Claimant #1 | This is the first time the CFTC made an award to two

2019 whistleblowers in the same enforcement action. The CFTC

Press Release stated the award was granted to “joint
whistleblowers” and called them “two model whistleblower,”
but the Order itself fails to specify that “Claimant #1” are
the two joint whistleblowers. The CFTC denied making an
award to Claimant #2 since she filed her Form TCR a year
after the investigation began and the Commission never
contacted her for an interview.

Sept. 27,  8022-19; 19-WB-05 = $7 million All to Claimant #1 = The CFTC made a lower percentage award because it

2019 ultimately brought different charges than Claimant #1’s
allegations.

Oct. 24, No press release; Undisclosed | All to Claimant #1 = While Claimant #1 provided account statements, text

2019 20-WB-01 records, and checks and participated in telephonic

interviews, her refusal to provide a written declaration —

a decision she made to avoid retaliation and jeopardizing
certain quarterly payments — resulted in the CFTC
declining to award her a full 30% award. Another claimant’s
application was denied.
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Dec, 19,
2019

April 20,
2020
May 1,
2020

June 5,
2020

June 12,
2020

July 20,
2020

July 24,
2020

August
28, 2020

Sept. 4,
2020

Sept. 28,
2020
April 16,
2021
April 23,
2021
April 30,
2021

Release Nos./

Application or
Award Nos.

8098-19; 20-WB-02

No press release;
20-WB-03

8159-20; 20-WB-04

8175-20; 20-WB-05
No press release;

20-WB-06
8208-20; 20-WB-07

8213-20; 20-WB-08

8233-20; 20-WB-09

8239-20; 20-WB-10

8262-20; 20-WB-11

No Press Release;
21-WB-02

8383-21; 21-WB-02

No Press Release;
21-WB-03

Award
Total

>$1 million

Undisclosed

>$2 million

>$6 million

Undisclosed

>$1 million

>$9 million

Undisclosed

Undisclosed

$250,000

Undisclosed

$3 million

Undisclosed

Allocation

Among
Claimants

All to Claimant #1

All to Claimant #1

Plurality share
to Claimant #2;
equal shares to

Claimants #s 1, 3,

and 4
All to Claimant #1

All to Claimant #1

Unknown shares
to Claimants #1
and 2

All to single
claimant

All to Claimant #1

Unknown shares
to Claimants #1
and 4

All to single
claimant

All to Claimant #1

All to Claimant #1

All to single
claimant

Notes from CFTC Press Releases and
Orders Determining Awards

The successful claimant initially provided information to a
different regulator before that regulator referred the matter
to the CFTC. Notably, her employer’s counsel acted as

her representative in submitting information to that other
regulator before she herself submitted the same information
to the CFTC. The CFTC did not consider this reporting to
the other regulator “mandatory” and determined she was the
original source of the information. Lastly, the CFTC noted
that 17 C.F.R. § 165.3 does not require a whistleblower to
submit a Form TCR at the same time as their initial contact
with the Commission and can even perfect a claim by filing
a Form TCR after an investigation has concluded.

None

This is the first time the CFTC made an award to multiple
whistleblower stemming from the same enforcement action.
The justification for the “slightly higher award” for Claimant
#2 is redacted.

None
None

Claimant #1 requested that the CFTC review her award and
the award granted to Claimant #2, arguing that Claimant
#2's participation in the scheme ought to preclude an

award. The CFTC concluded that Claimant #1’s award was
appropriate and that, despite Claimant #2’s participation in
the scheme, she provided information which “substantially
contributed” to the enforcement action and that she provided
such information voluntarily since an earlier investigatory
request to the company did not interview Claimant #2 and
did not ask for documents in Claimant #2's possession.

In the press release, the CFTC Director of Enforcement
implied that this awardee suffered retaliation as a result of
her whistleblowing activity.

According to the CFTC Whistleblower Office Director, this
awardee’s disclosures contributed to stopping a fraud that
“harmed main street investors.”

According to the press release, the CFTC made this award
to a domestic whistleblower and a foreign whistleblower.

The CFTC reduced this award because the awardee
delayed in reporting violations.
None.

None.

Claimant initially provided information to a self-regulatory
organization which later provided that same information to
the CFTC.
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Release Nos./ Allocation

L Award Notes from CFTC Press Releases and
Application or Among .
Total . Orders Determining Awards
Award Nos. Claimants

April 30, | No Press Release;  Undisclosed @ All to single Claimant'’s evidence supported an ongoing CFTC

2021 21-WB-04 claimant investigation.

April 30, | No Press Release;  Undisclosed  All to Claimant#1 | Claimant #1 initially submitted a Form TCR to the SEC,

2021 21-WB-05 which referred the tip to the CFTC. Claimant #2’s claim
was denied because they never filed a Form TCR with the
CFTC.

May 27, No Press Release;  Undisclosed  All to single None.

2021 21-WB-06 claimant

Oct. 15, 8453-21; 21-WB-07 = $200 million = All to Claimant #1 = After the Preliminary Determination denied Claimant #1's

2021 claim, Claimant #1 received awards from an action brought

by the CFTC, a related action brought by a foreign regulator,
and a related action brought by another federal regulator.
After submitting information to the CFTC, Claimant #1
provided information about Respondent’s trading positions
to a newspaper, which prompted the federal regulator

in interview Claimant #1. After this interview, Claimant

#1 submitted more detailed information to the federal
regulator. While the federal regulator already knew of

the Respondent’s misconduct, Claimant #1 significantly
contributed to the federal regulator’s understanding of

the misconduct. Because Claimant #1 could prove they
were the source for the new article, they met the original
information requirement. The CFTC reduced Claimant

#1’s award percentage because they did not provide direct
evidence, the information provided related only to some of
the misconduct, and they delayed reporting the misconduct.

Nov. 22, 8463-21; 22-WB-01  $1 million Maijority share Claimant #1 received a larger share because their

2021 to Claimant #1; information led the CFTC to open its investigation.
remainder to
Claimant #2
March 10, 8500-22; 22-WB-02 @ $500,000 Split equally Claimants experienced “unique hardships” and reported a
2022 between two type of violation that is a CFTC priority.
claimants
March 18, 8502-22; 22-WB-03 | $10 million All to single The CFTC reduced claimant’s award because “the
2022 claimant breakthrough in the investigations came not from

Claimant[]’s information.”

March 28, 8506-22; 22-WB-04 | $625,000 Unknown shares  The denied claimant who appealed their denial only

2022 to four claimants | provided information to the CFTC after receiving a
subpoena, and the CFTC'’s statement that they would be
treated “as a whistleblower” did not mean the Commission
had promised them an award.

February = No Press Release; Undisclosed | All to Claimant #1 @ Claimant 1 initially provided information to another agency
21,2023  23-WB-01 which in turn provided the information to the CFTC.

KATZ BANKS KUMIN
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