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INTRODUCTION 

For decades, New York’s Labor Law has required employers to pay the minimum wage for 

“each hour worked,” N.Y. Lab. L. § 652, for all of “the time an employee is permitted to work, or 

is required to be available for work at a place prescribed by the employer . . . [including] time 

spent in traveling to the extent that such traveling is part of the duties of the employee,” 12 NYCRR 

§ 142-2.1(b). New York never adopted the federal Portal-to-Portal Act (“PPA”), either by statute 

or Wage Order. New York thus requires employers to pay for the walking time at issue here—the 

time Plaintiffs Jeanna Kratzert, Neil Mosher, Jon Karaffa, and thousands of others at Target’s giant 

upstate warehouses spend walking from the security entrance of the warehouse to their assigned 

departments, and vice versa. First Am. Compl. (“FAC”), ECF No. 32, ¶¶ 3-9. 

These are not radical propositions. Several state high courts have already refused to graft 

the PPA’s limitations onto state wage laws. See n.6, infra. This Court should decline Target’s 

invitation to judicially graft the PPA onto the Labor Law as “it is a fundamental principle of 

statutory interpretation that absent provisions cannot be supplied by the courts.” Rotkiske v. 

Klemm, 589 U.S. 8, 14 (2019) (cleaned up).  

Plaintiffs plausibly allege that their intra-warehouse walking time is “time spent in 

traveling” that is “part of the duties” of Plaintiffs and other warehouse employees. FAC ¶¶ 34-37, 

43-44. Target has not paid employees for this time. Id. ¶¶ 42, 49. Plaintiffs therefore have stated 

Labor Law claims for unpaid wages and Target’s motion must be denied. Plaintiffs’ lawsuit—

which seeks to recover millions of dollars Target unlawfully pocketed—should proceed forthwith.  

FACTUAL & PROCEDURAL BACKGROUND 

Plaintiffs Jeanna Kratzert, Neil Mosher, and Jon Karaffa have been hourly warehouse 

employees at Target’s warehouses located in Wilton and Amsterdam, New York, during various 
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periods between 2008 and the present. FAC ¶¶ 10-12, 30-32. The Wilton and Amsterdam 

warehouses are approximately 1.5 million and 1.8 million square feet, respectively. Id. ¶¶ 24-25.  

At the start of each shift, Target required Plaintiffs and other hourly warehouse employees 

to enter the warehouse and swipe in using a key card. Id. ¶ 33. Plaintiffs and other warehouse 

employees then had to pass a security checkpoint. Id. ¶¶ 34, 66-67. Target only permitted Plaintiffs 

to clock in and clock out for payroll purposes at time clocks located at or near their assigned work 

location. Target thus required Plaintiffs and other hourly warehouse employees to walk long 

distances at the start and end of their shifts through the warehouse. Id. ¶¶ 35, 36, 44. Target does 

not pay warehouse employees for this intra-facility walking time, which is estimated to be 

anywhere from 3 to 15 minutes each way, depending on department. Id. ¶¶ 45-51, 62-65. As Target 

does not include this time on paystubs, Target’s wage statements are inaccurate. Id. ¶¶ 52, 55. 

Plaintiffs Kratzert and Mosher sued Target on August 26, 2025. ECF No. 1. On November 

17, Plaintiffs amended their complaint, with Karaffa joining as an additional plaintiff. ECF No. 32. 

On November 24, Target moved to dismiss. ECF Nos. 33, 33-1 (“Def. Br.”).  

RELEVANT STATUTORY AND REGULATORY BACKGROUND1 

New York has a robust statutory and regulatory scheme governing wages, which developed 

on a separate track from the federal scheme. The history of New York’s wage laws shows that the 

 
1 In this section and throughout the brief, cites to Plaintiffs’ exhibits (e.g., Ex. 1) refer to the exhibits 
annexed to counsel’s declaration (“Baran Decl.”) submitted in support of Plaintiffs’ opposition. 
Cites to Target’s exhibits (e.g., Def. Ex. A) refer to the opinion letters annexed to Target’s Request 
for Judicial Notice, ECF No. 33-2. While Plaintiffs dispute Target’s suggestion that these constitute 
state agency-promulgated guidelines, see infra Part III, Plaintiffs do not dispute their authenticity.  
 
The full text of New York’s current Miscellaneous Wage Order, which contains the central 
provisions at issue in this case, is available on the DOL website at 
https://forms.labor.ny.gov/WP/CR142.pdf (updated as of Dec. 2025), and annexed as Ex. 1. It is 
codified at Part 142 of Title 12 of the Official Compilation of Codes, Rules, and Regulations of 
the state of New York (12 NYCRR § 142). 
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Legislature and New York State Department of Labor (“DOL”) carefully and intentionally drafted 

language distinct from the Fair Labor Standards Act, 29 U.S.C. §§ 201-219 (“FLSA”) and Portal-

to-Portal Act, 29 U.S.C.§§ 251-262 (“PPA”), only incorporating limited FLSA provisions. 

The FLSA was enacted in 1938 and the U.S. Supreme Court thereafter sought to define 

compensable work under the FLSA. In Anderson v. Mount Clemens Pottery Co., 328 U.S. 680 

(1946), the Court held that “the statutory workweek includes all time during which an employee 

is necessarily required to be on the employer’s premises, on duty or at a prescribed workplace.” 

Id. at 690-91. Applying that definition, the Court found that employees’ intra-facility walking time 

on the employer’s premises was compensable. Id. at 691.  

Congress enacted the PPA in 1947. See IBP, Inc. v. Alvarez, 546 U.S. 21, 31-33 (2005) 

(explaining passage of PPA in response to Anderson). The PPA relieved employers from having to 

pay for certain activities under the FLSA, but did not change the definition of the terms “work” or 

“workweek.” See id. at 28 (“[T]he Portal-to-Portal Act does not purport to change this Court’s 

earlier descriptions of the terms ‘work’ and ‘workweek,’ or to define the term ‘workday’”). It also 

left untouched state laws that required compensation for that time. 29 U.S.C. § 254(a)(1) (“[N]o 

employer shall be subject to any liability or punishment under the Fair Labor Standards Act of 

1938, as amended [29 U.S.C. 201 et seq.] . . . on account of any of the following activities . . . .”).  

The New York Labor Law (“NYLL”) was first enacted decades before the FLSA. Its first 

minimum wage provisions were enacted in 1933, though they were later declared unconstitutional. 

See People ex rel. Tipaldo v. Morehead, 270 N.Y. 233 (1936), aff’d sub. nom. Morehead v. New 

York, 298 U.S. 587 (1936). In 1937, on the heels of the U.S. Supreme Court’s upholding a state 

minimum wage law in West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), New York enacted a 

new minimum wage law: Article 19 of the NYLL. Attached as Ex. 2 (NYLL, art. 19, § 550, added 
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L. 1937, ch. 276); see also Mary Lincoln Candies v. Dep't of Labor, 289 N.Y. 262, 267 (1942) 

(discussing history of 1933 and 1936 minimum wage laws). As initially enacted, Article 19 (which 

applied only to women and children) did not specify applicable minimum wage rates or define 

compensable work. Instead, it delegated authority to the New York Commissioner of Labor and 

industry-specific wage boards to establish minimum wage standards. See Ex. 2.  

Over the next two decades, wage boards issued wage orders covering women and children 

in certain industries. Some early wage orders—such as the one regulating the retail trade 

industry—defined “working time” as “time worked or time of permitted attendance, whether or 

not work is provided and time spent in traveling from one establishment or another which is 

permitted or requested by the employer.” See, e.g., Official Compilation of Codes, Rules & Regs. 

of N.Y. (1945), at 30 (defining working time in retail trade) (attached as Ex. 3). Others, like the 

wage order for the beauty service industry, did not define working time at all. Official Compilation 

of Codes, Rules & Regs. of N.Y., 4th Supp. (1949) at 1422 (no definition of working time in beauty 

service industry) (attached as Ex. 4). Some of these wage orders were later amended to add a 

definition of working time that included payment for travel time regardless of where that travel 

occurred. See, e.g., id., 13th Supp. (1957) at 1028 (attached as Ex. 5). For example, the 1957 beauty 

service industry wage order defined “working time” to include “time worked or time of permitted 

attendance, including waiting time, whether or not work is provided, and time spent traveling as 

part of the duties of the employee.” Id. at III.4. 

In 1960, following these decades of regulatory evolution, and thirteen years after the 

enactment of the PPA, the Legislature replaced the prior version of Article 19 with the modern 

version, which established New York’s first statewide minimum wage. See Report of the Industrial 

Commissioner, 1960, at p. 28 (attached as Ex. 6). The new Article 19 still required that employers 
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pay employees the minimum wage of “one dollar an hour” but, like the 1937 version, did not 

define compensable work. See NYLL Article 19, § 652, as enacted in 1960 (attached as Ex. 7). 

The statute also made no reference to the FLSA or the PPA. See id. Finally, the statute provided 

that “[t]he minimum wage orders issued prior to the effective date of this article shall remain in 

full force and effect, except as modified in accordance with the provisions of this article.” Ex. 7 at 

1860. This language has been re-enacted many times as the Legislature updated Article 19. See 

NYLL § 652(2) (current). 

That same year, the Commissioner issued a new regulation, the Minimum Wage Order for 

Miscellaneous Industries and Occupations (hereafter, “Miscellaneous Wage Order”), that further 

defined the scope of compensable work under the NYLL’s new statewide minimum wage 

provision.2 This Miscellaneous Wage Order also made no refence to the FLSA or PPA, nor did it 

track the language of the PPA. Instead, the Miscellaneous Wage Order defined compensable time 

in a manner similar to definitions in prior wage orders to include time spent traveling, regardless 

of where that travel occurred. Specifically, as adopted in 1960, the Miscellaneous Wage Order read 

as follows:  

The minimum wage shall be $1 an hour for the time an employee is permitted to 
work, or is required to be available for work at a place prescribed by the employer, 
and shall include time spent in traveling to the extent that such traveling is part of 
the duties of the employee.   

Official Compilation of Codes, Rules and Regulations of the State of New York (1945) 15th 

Supplement (1963) at 344-45 (at II.A.1, defining “hourly rate”) (attached as Ex. 8). Accordingly, 

at the time of its adoption, the Miscellaneous Wage Order made no reference to the FLSA or PPA. 

 
2 See Report of the Industrial Commissioner, 1960, at p. 28 (attached as Exhibit 6) (explaining that 
New York Department of Labor reviewed “all ten existing wage orders” and conducted research 
to determine “what new industries were to be included, and the details of coverage, in the new 
miscellaneous industries and occupations order.”). 
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The Miscellaneous Wage Order is codified as 12 NYCRR § 142-2. Since its adoption in 

1960, it has been amended repeatedly, but at no time has it been amended to incorporate the PPA. 

Today, “[m]ost New York workers are covered by” the Miscellaneous Wage Order. Almonte v. 437 

Morris Park, LLC, No. 14 CIV. 5951 (KPF), 2015 WL 7460019, at *3 (S.D.N.Y. Nov. 24, 2015). 

The Commissioner has, however, added to the Miscellaneous Wage Order references to 

other discrete provisions of the FLSA. For example, in 2017, the Commissioner issued an 

emergency regulation identifying two FLSA regulations relating to meal and sleep periods for 

home care aides, N.Y. Register Oct. 25, 2017 at 5-6 (attached as Ex. 9). The current version of 

§ 142-2.1(b) therefore reads as follows: 

The minimum wage shall be paid for the time an employee is permitted to work, or 
is required to be available for work at a place prescribed by the employer, and shall 
include time spent in traveling to the extent that such traveling is part of the duties 
of the employee. However, a residential employee--one who lives on the premises of 
the employer--shall not be deemed to be permitted to work or required to be available 
for work: (1) during his or her normal sleeping hours solely because he is required 
to be on call during such hours; or (2) at any other time when he or she is free to 
leave the place of employment. Notwithstanding the above, this subdivision shall not 
be construed to require that the minimum wage be paid for meal periods and sleep 
times that are excluded from hours worked under the Fair Labor Standards Act 
of 1938, as amended, in accordance with sections 785.19 and 785.22 of 29 C.F.R. 
for a home care aide who works a shift of 24 hours or more. 

12 NYCRR § 142-2.1(b) (emphasis added).3 Accordingly, the only reference to the FLSA in this 

provision relates to exclusions for meal periods and sleep times for live-in home care workers. 

In addition to § 142-2.1(b), the Commissioner also promulgated regulations governing 

overtime pay under the Miscellaneous Wage Order, codified at 12 NYCRR § 142-2.2. Attached as 

Ex. 10 (1967 Miscellaneous Wage Order). As with the minimum wage provisions, the overtime 

provisions initially contained no reference whatsoever to the FLSA, despite being adopted more 

 
3 § 142-2.1(b) is part of the first substantive provision of Subpart 142-2 of the Miscellaneous Wage 
Order, titled “Basic minimum hourly wage rate and allowances.” § 142-2.1(b) has no specific title 
or heading, but appears to be the Wage Order’s effective definition of hours worked. 
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than a decade after the passage of the PPA. See id. For example, the 1967 overtime provision 

simply stated, “[t]he overtime rate for all employees shall be one and one-half times the basic 

minimum hourly rate before allowances for meals and lodging but after allowance, if any, for tips,” 

and that overtime rates applied starting at 40 hours for residents and 44 for non-residents. Id. 

Section 142-2.2 was amended in 1986 to add a limited reference to the FLSA’s overtime 

exemptions—but not the PPA. Attached as Ex. 11 (1986 Miscellaneous Wage Order). Despite 

Target’s selective quotations of this provision,4 § 142-2.2 does not incorporate all of the FLSA or 

the PPA. Rather, it contains a limited reference to specific provisions of the FLSA—Sections 7 

and 13—which govern certain categories of employees (such as “white-collar” employees) who 

are exempt from overtime.5 Today, the unabridged text of § 142-2.2 states: 

An employer shall pay an employee for overtime at a wage rate of one and one-half 
times the employee’s regular rate in the manner and methods provided in and subject 
to the exemptions of sections 7 and 13 of 29 U.S.C. 201 et seq., the Fair Labor 
Standards Act of 1938, as amended; provided, however, that the exemptions set forth 
in section 13(a)(2) and (4) shall not apply. In addition, an employer shall pay 
employees subject to the exemptions of section 13 of the Fair Labor Standards Act, 
as amended, except employees subject to section 13(a)(2) and (4) of such act, 
overtime at a wage rate of one and one-half times the basic minimum hourly rate. 
The Fair Labor Standards Act is published in the United States Code, the official 
compilation of Federal statutes, by the Government Printing Office, Washington, DC. 

Ex. 1 at 12 NYCRR § 142-2.2 (emphases added). By its plain language, § 142-2.2 does not 

incorporate all of the FLSA “as amended,” but instead only refers to the overtime provisions of 

Sections 7 and 13 of the FLSA, as amended. Moreover, the notice of proposed rulemaking to 

incorporate this limited reference makes clear that the purpose of adding the reference was not to 

incorporate the FLSA “as amended,” wholesale, but rather to modify “all current wage orders to 

 
4 Defendant repeatedly claims that § 142-2.2 refers to the entirety of the FLSA as amended. See 
Def. Br. at 6 (claiming § 142-2.2 “expressly incorporate[s] all of the overtime standards, principles, 
and definitions set forth in the FLSA ‘as amended’—which includes the PPA.”). 
 
5 “Sections 7 and 13” of the FLSA are codified as 29 U.S.C. §§ 207 & 213.  
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require an overtime rate of one and one half times the regular hourly rate, subject to all the 

exemptions set forth under Sections 7 and 13 of the [FLSA], as amended, except those exemptions 

set forth in Sections 13(a)(2) and 13(a)(4).” N.Y. Register (Oct. 1, 1986) 10-11 (attached, Ex. 12). 

LEGAL STANDARDS 

To survive a motion to dismiss under Rule 12(b)(6), a complaint need only 

“contain sufficient factual matter ... to state a claim to relief that is plausible on its face.” Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (cleaned up). “[A] court must accept as true all well-pled facts 

in the complaint and draw all reasonable inferences in the pleader's favor.” Cornelio v. Rosado, 

No. 1:24-CV-01335 (AMN/PJE), 2025 WL 2771677, at *2 (N.D.N.Y. Sept. 29, 2025) (Nardacci, 

J.). “Fact-specific questions cannot be resolved on the pleadings.” Anderson News, L.L.C. v. Am. 

Media, Inc., 680 F.3d 162, 185 (2d Cir. 2012) (cleaned up). If the factual allegations allow “the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged,” a 

claim has been stated with “facial plausibility,” Iqbal, 556 U.S. at 678, and may not be dismissed.  

Federal courts sitting in diversity deciding state law questions must apply state substantive 

law. Erie Railroad Co. v. Tompkins, 304 U.S. 64, 78 (1938). If New York’s Court of Appeals has 

not spoken on an issue, a court must attempt to “predict how the New York Court of Appeals 

would resolve the question,” Amerex Grp. v. Lexington Ins. Co., 678 F.3d 193, 200 (2d Cir. 2012).  

ARGUMENT 

I. NYLL Is a Unique Statutory Scheme and Should Be Interpreted On Its Own Terms. 

Under the Erie doctrine, this Court must interpret the NYLL as the New York Court of 

Appeals would, recognizing that it is a uniquely protective and remedial statutory scheme that the 

Legislature has repeatedly reaffirmed is intended to protect workers above and beyond the FLSA’s 

minimum floor. See, e.g., Int'l Franchise Ass’n v. City of New York, 148 N.Y.S.3d 28, 29 (2021) 

(“[t]he Labor Law provisions were promulgated to protect workers and ensure their adequate and 
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fair compensation”); Republic Steel Corp. v. New York State Dep't of Lab., 75 A.D.2d 658, 659, 

426 N.Y.S.2d 345, 347 (3d Dep’t 1980) (“[t]he history of the Labor Law and court decisions 

demonstrate that the sole purpose of the law is the protection of the working person”). Courts 

routinely recognize that “FLSA merely sets the floor for wages owed and the ceiling for hours that 

can be worked,” and that “New York and other states are free to legislate in the labor law context 

in order to set a higher minimum wage or a lower maximum workweek.” DeSilva v. N. Shore-Long 

Island Jewish Health Sys., 770 F. Supp. 2d 497, 518 (E.D.N.Y. 2011); see also Rogers v. City of 

Troy, 148 F.3d 52, 57 (2d Cir. 1998). New York has adopted standards that exceed the FLSA’s 

protections, including its minimum wage rates. See, e.g., Cedeno v. Able Health Care Serv., Inc., 

2019 N.Y. Misc. LEXIS 6589, at *3 (Sup. Ct. N.Y. Cnty. Dec. 11, 2019) (“New York has availed 

itself of the opportunity” to go above the FLSA’s minimum standards). 

The New York Court of Appeals has also explained that “[i]t is a well settled tenet of 

statutory construction that ‘[t]he Legislature, by enacting an amendment of a statute changing the 

language thereof, is deemed to have intended a material change in the law.’” Commonwealth of 

the N. Mar. I. v. Canadian Imperial Bank of Com., 21 N.Y.3d 55, 61 (2013) (citation omitted). 

Conversely, a court “cannot read into [a] statute that which was specifically omitted by the 

legislature,” because “‘the failure of the Legislature to include a matter within the scope of an act 

may be construed as an indication that its exclusion was intended.’” Id. (citation omitted). And “in 

the absence of any evidence of a contrary legislative intent, provisions of a statute that are 

unchanged by an amendment are generally ‘continued in effect, with the same meaning’ as prior 

to the amendment.” In re. Estate of Youngjohn v. Berry Plastics Corp., 36 N.Y.3d 595, 604 (2021) 

(citation omitted). 
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As summarized above, the history of the NYLL makes clear that New York has established 

a unique scheme governing wage standards. New York has not incorporated or “mirrored” the 

FLSA wholesale into the NYLL, and there is no language in the NYLL nor its implementing 

regulations that can be construed as incorporating the PPA. 

Moreover, New York has repeatedly incorporated the Miscellaneous Wage Order into the 

NYLL by statute. See NYLL § 652(2) (“The minimum wage orders in effect on the effective date 

of this act shall remain in full force and effect, except as modified in accordance with the provisions 

of this article[.]”). The Legislature has re-enacted similar language many times over the past 

decades. See, e.g., L. 1962, Ch. 439, § 4 (attached as Ex. 13). Accordingly, the Court should treat 

the Miscellaneous Wage Order—which does not incorporate the PPA—as equivalent to the NYLL.  

II. The Miscellaneous Wage Order Does Not Incorporate the Federal PPA’s Limitations 
on Compensable Time. 

The Miscellaneous Wage Order does not incorporate the PPA’s limitations on compensable 

time. The minimum wage and overtime rate provisions of the Wage Order make no reference to 

PPA limitations. A plain reading of these provisions shows that New York has not, as Target claims, 

silently endorsed the PPA’s limitations on compensable time. 

As an initial matter, many courts have rejected the notion that federal PPA limitations on 

compensable time can be judicially grafted onto state wage statutes and regulations in the absence 

of a clear textual basis for doing so. In fact, the Second Circuit Court of Appeals recently refused 

to make such a leap in interpreting Connecticut wage law, instead certifying the issue to the 

Connecticut Supreme Court. See Del Rio v. Amazon.com.dedc, LLC, 132 F.4th 172, 178 (2d Cir. 

2025) (“There are a number of reasons why, based on this definition’s plain meaning, a court could 

deduce that time spent in mandatory security screenings is compensable . . . [N]o part of the 

provision indicates that ‘hours worked’ is to be interpreted in the context of the FLSA, as amended 
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by the PTPA, unlike other sections of Connecticut’s wage laws.”).6 And in other cases, courts have 

refused to inject PPA limitations into state wage statutes and regulations that do not reference the 

PPA. For example, in Vaccaro v. Amazon.com, the court refused to read PPA limitations into the 

New Jersey Wage and Hour Law because “the [statute] and its regulations do not cite to the section 

of the FLSA that was amended by the Portal-to-Portal Act.” No. 18-11852 (FLW), 2020 WL 

3496973, at *6 (D.N.J. June 29, 2020). Similar holdings abound.7 

This action is no different. As discussed below, the Miscellaneous Wage Order lacks any 

textual indication that New York intended to incorporate the federal PPA limitations on 

compensable time into the NYLL. Indeed, courts have held that Target is liable for this very unpaid 

walking time in Pennsylvania,8 whose state wage law similarly does not incorporate the PPA. 

A. The Miscellaneous Wage Order’s Overtime Rate Provision Does Not Adopt the 
PPA’s Limitations on Compensable Time, Contrary to Target’ s Claims. 

 
The Wage Order’s overtime rate provision, 12 NYCRR § 142-2.2, does not adopt the PPA’s 

limitations on compensable time. See Def. Br. at 6, 9-11. In its brief, Target selectively quotes the 

text of this provision, characterizing § 142-2.2 as standing for the proposition that “overtime 

premium under the NYLL shall be paid ‘in the manner and methods’ provided in the FLSA ‘as 

amended.’” Id. at 6, 9 (selectively quoting § 142-2.2). But that is not what § 142-2.2 says. See 

supra at 7 (STAT. & REG. BACKGROUND). This provision does not incorporate all of the FLSA’s 

 
6 See also Johnson v. Amazon.com Services LLC, 142 F.4th 932 (7th Cir. 2025) (certifying to 
Illinois Supreme Court similar question under Illinois wage law). 
 
7 See, e.g., Amazon.com Services, LLC v. Malloy, 578 P.3d 634 (Nev. 2025); Amaya v. DGS 
Construction, LLC, 278 A.3d 1216 (Md. 2022); Roberts v. State of Arizona, 512 P.3d 1007 (Ariz. 
2022); Heimbach v. Amazon.com, Inc., 255 A.3d 191 (Pa. 2021); Segura v. J.W. Drilling, Inc., 355 
P.3d 845 (N.M. App. 2015). 
 
8 See Davis v. Target Corp., 767 F. Supp. 3d 185 (E.D. Pa. 2025) (granting partial summary 
judgment in favor of plaintiff on compensability of intra-warehouse walking time under 
Pennsylvania Minimum Wage Act). 
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“manner and methods.” Rather, it only references “the manner and methods provided in and 

subject to the exemptions of sections 7 and 13 of [the FLSA], as amended.” 12 NYCRR § 142-

2.2 (emphasis added). As explained above, these exemptions refer to specific categories of 

overtime-exempt employees. See 29 U.S.C. §§ 207, 213. These sections of the FLSA were not 

amended by the PPA, and the PPA’s limitations on compensable time are not codified or otherwise 

reflected in Sections 7 or 13. See id. The PPA limitations, codified at 29 U.S.C. § 254(a), do not 

appear anywhere in § 142-2. 

It makes good sense that the overtime rate provision would incorporate FLSA Sections 7 

and 13. That’s because the provisions share the same basic subject matter. Section 142-2.2 is 

entitled “Overtime Rate” and addresses the “wage rate” to be paid for overtime work. See 12 

NYCRR § 142-2.2. This subject matter is akin to FLSA Section 7, which contains the FLSA 

provisions addressing overtime pay rates. See 29 U.S.C. §§ 207(a), (e)-(h). Also, § 142-2.2 refers 

to “exemptions” from the overtime pay mandate. See 12 NYCRR § 142-2.2. This subject matter is 

aligned with FLSA Sections 7 and 13, both of which “exempt” certain categories of workers from 

the overtime pay mandate. See, e.g., 29 U.S.C. §§ 207(i)-(n); 213(a)(b). 

The PPA’s limitations on compensable time have no relevance to “rates” or “exemptions.” 

See 29 U.S.C. § 254(a). It makes no sense to read § 142-2.2’s reference to “the manner and 

methods provided in and subject to the exemptions of sections 7 and 13 of [the FLSA], as 

amended” as manifesting an intent to incorporate the PPA limitations on compensable time. The 

DOL chose to only reference FLSA Sections 7 and 13 in § 142-2.2.9  

 
9 Accordingly, in adopting the Wage Order through NYLL § 652(2), the Legislature was only on 
notice about the incorporation of exemptions of specific categories of employees.  
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New York’s statutory construction rules require courts to “construe unambiguous language 

to give effect to its plain meaning.” Colon v. Martin, 35 N.Y.3d 75, 78 (N.Y. 2020) (internal 

quotations omitted); see also Visiting Nurse Serv. of N.Y. Home Care v. State Dep't of Health, 5 

N.Y.3d 499, 506 (2005) (courts should not “embrace a regulatory construction that conflicts with 

the plain meaning of the promulgated language.”). Such “plain meaning” analysis also embodies 

the rule known as expression unius est exclusion alterius, which “is an ‘interpretive maxim that 

the inclusion of a particular thing in a statute implies an intent to exclude other things not 

included.’” Colon, 35 N.Y.3d at 78 (quoting Cruz v. TD Bank, N.A., 22 N.Y.3d 61,72 (2013)). 

The above rules of construction bring an end to Target’s assertion that the overtime rate 

provision silently shoehorns the federal PPA’s limitations on compensable time into the NYLL. On 

the contrary, § 142-2.2 makes no mention of the PPA, while it explicitly incorporates FLSA 

sections 7 and 13. Target’s attempt to avoid this outcome by selectively quoting the regulation 

should be rejected.10  

B. The Miscellaneous Wage Order’s Minimum Wage Rate Provision, § 142.2-1(b), Also 
Does Not Adopt the PPA’s Limitations on Compensable Time, and Sets Out a 
Different Standard. 
 

1. The Plain Language of § 142.2-1(b) Does Not Adopt the PPA. 

 The Miscellaneous Wage Order’s § 142.2-1(b) also does not adopt the PPA’s limitations on 

compensable time. As discussed and quoted above, supra at 6 (STAT. & REG. BACKGROUND), the 

regulatory text contains only a discrete reference to the FLSA: “[T]his subdivision shall not be 

construed to require that the minimum wage be paid for meal periods and sleep times that are 

 
10 Per n.6, supra, many courts have similarly refused to hold that the federal PPA’s limitations on 
compensable time are incorporated into state wage laws through regulatory or statutory silence—
following basic principles of statutory construction and judicial restraint. As the Supreme Court 
recently observed as to a federal law: “it is our duty to respect not only what Congress wrote but, 
as importantly, what it didn’t write.” Virginia Uraniam, Inc. v. Warren, 587 U.S. 761, 765 (2019). 
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excluded from hours worked under the Fair Labor Standards Act of 1938, as amended, in 

accordance with sections 785.19 and 785.22 of 29 C.F.R. for a home care aide who works a shift 

of 24 hours or more.” 12 NYCRR § 142-2.1(b). 

Section 142-2.1(b)’s language has nothing in common with the PPA’s language. For 

example, § 142-2.1(b) requires payment “for the time an employee is permitted to work, or is 

required to be available for work at a place prescribed by the employer.” No limitations are placed 

upon this general rule. In particular, § 142-2.1(b) makes no reference to the PPA’s rule limiting 

compensable time to “principal activities” or excluding from compensation time that is 

“preliminary to or postliminary to said principal activity or activities.” 29 U.S.C. § 254(a)(2). 

These statutory terms are central to the PPA’s text and meaning. See, e.g., Gorman v. Consolidated 

Edison Corp., 488 F.3d 586 (2d Cir. 2007). Yet the terms are entirely absent from § 142-2.1(b)’s 

text. Such silence is deafening—particularly given that the current text was enacted many years 

after the Supreme Court’s decision in Anderson and the PPA’s enactment. 

Likewise, § 142-2.1(b) renders compensable “time spent in traveling to the extent that such 

traveling is part of the duties of the employee.” The regulation makes no mention of the PPA 

provision rendering non-compensable time spent “walking, riding, or traveling to and from the 

actual place of performance of the principal activity or activities which such employee is employed 

to perform.” 29 U.S.C. § 254(a)(1). Simply put, when it comes to compensable travel time, § 142-

2.1(b) and the federal PPA are ships passing in the night. No textual basis exists for reading § 142-

2.1(b)’s travel time provision as silently adopting the PPA’s limitations.11 

 
11  To be clear, § 142-2.1(b) already excludes commuting time. Travel time must be “part of the 
duties of the employee”; it cannot contain non-work travel, such as commuting time from one’s 
house to the worksite. That is different than the “time spent traveling” by Plaintiffs and other 
warehouse workers in this case, which all occurred inside the warehouse. 
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Finally, we turn again to the maxim expression unius est exclusion alterius. Section 142-

2.1(b) does, in fact, expressly incorporate certain FLSA limitations on compensable time. 

Specifically, the regulation “shall not be construed to require that the minimum wage be paid for 

meal periods and sleep times that are excluded from hours worked under the Fair Labor Standards 

Act of 1938, as amended, in accordance with sections 785.19 and 785.22 of 29 C.F.R. for a home 

care aide who works a shift of 24 hours or more.” 12 NYCRR § 142-2.1(b) (emphasis supplied). 

As explained above, DOL expressly incorporated FLSA regulations on the compensability of time 

set aside for eating and sleeping, see 29 C.F.R. §§ 785.19-22. In other words, DOL knew full well 

how to incorporate FLSA restrictions into § 142-2.1(b)’s definition of compensable work. But it 

chose not to do so with respect to the PPA’s restrictions on compensable time.12 

2. Neither New York Courts Nor the DOL Have Squarely Addressed Whether 
§ 142-2.1 Incorporates the PPA.  

Neither New York courts nor the DOL have squarely addressed whether § 142-2.1 

incorporates the PPA.13 Target is wrong to suggest otherwise. See Def. Br. at 10. First, as noted 

 
12 Moreover, under the State Constitution, the Legislature lacks power to silently incorporate the 
PPA: “No Act shall be passed which shall provide that any existing law, or any part thereof, shall 
be made or deemed a part of said act, or which shall enact that any existing law, or part thereof, 
shall be applicable, except by inserting it in such act.” N.Y. Const. Art. III § 16. This constitutional 
amendment was intended to prevent legislators from silently “incorporating into [their] acts the 
provisions of other statutes or regulations which affect public or private interests in ways not 
disclosed upon the fact of the act, which would not have received the sanction of the Legislature 
if fully understood by it.” Med. Soc. of State of N.Y. v. Dept. of Health, 83 N.Y.2d 447, 452-53 
(1994); see also Concerned Home Care Providers v. State, 108 A.D.3d 151, 156 (3d Dep’t 2013) 
(upholding Legislature’s express incorporation by reference of a City law into Wage Parity Act).   
 
13 Target cites only two state court cases it claims are on point. They are not. Target quotes Scott 
Wetzel Servs. v. Bd. of Indus. Appeals for the proposition that “an employer is obligated to pay an 
employee overtime pay in the manner and method provided in… the FLSA.” 252 A.D.2d 212, 213 
n. 1 (N.Y. App. Div. 1998). However, Target again selectively quotes this text. See supra Part II.A. 
The full quote: “An employer is obligated to pay an employee overtime pay in the manner and 
method provided in and subject to the exemptions set forth in the FLSA.” Id. (emphasis added). 
The case centered on whether the employees in question were subject to FLSA’s administrative 
overtime exemption, not whether the NYLL adopted the PPA. The second case, Henix v. Liveonny, 
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above, § 142-2.1 was amended, decades after the adoption of the PPA, to include specific 

exemptions related to specific industries and to home care aides. At no point has the DOL adopted 

the PPA, despite repeated opportunities to do so. The DOL acknowledged as much in its January 

2009 Opinion Letter, where it explained that “to the extent that the New York State Labor Law 

provides additional benefits to employees, i.e. deeming travel time to be time ‘worked,’ the 

enhanced benefits provided by the New York State Labor Law controls.” DOL Op. Ltr. RO-09-

0170, Def. Ex. A.  

Second, in defending its misreading of § 142.2-1, Defendant mispresents or 

misunderstands numerous federal cases attempting to define the relationship between the NYLL 

and the PPA. Defendant repeatedly cites Chase v. MADICORP, in which this Court stated that 

NYLL and FLSA overtime claims were “co-extensive.” 2024 WL 841266, at *5 (N.D.N.Y. Feb. 

28, 2024). Crucially, however, the Chase plaintiffs conceded that their NYLL and FLSA unpaid 

overtime claims were co-extensive. Accordingly, this Court did not conduct an independent 

analysis of this question untethered to the FLSA, and a different result would not be inconsistent 

in this case.  

Defendant also cites Beecher v. TWC Administration LLC, which held that numerous 

claims for pre-shift working time that plaintiffs engaged in while using a company-provided 

vehicle before work were not compensable. 2016 WL 11113685 (W.D.N.Y. Aug. 22, 2016). In that 

case, however, the tasks cited by the employee all stemmed from his use of the company vehicle 

for use during his commute, during which he was free to engage in other personal matters. For 

example, he booted up the company device at his home to determine his assigned location, because 

 
relies on DOL letter RO-09-0190 to apply FLSA standards to a commuting time claim. 2021 WL 
127046 (N.Y. Sup. Ct. Jan. 13, 2021). Those claims did not involve travel within the worksite. 
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he was using a company vehicle to drive straight to that location. Id. at *2.14 Here, plaintiffs cannot 

engage in personal matters once they are within the worksite. They have already swiped in past 

security and are required to travel to their time clock.  

A more analogous situation to the instant case, one not addressed by the Beecher court, 

would be if Beecher took his personal vehicle to company headquarters, wherein he checked his 

first work assignment and drove from headquarters to that assignment. In fact, just such a case 

came before the DOL and resulted in a finding of liability against the employer, but is left out of 

Target’s brief. In Fred Barthelman III v. Comm’r of Lab., PR 14-114 (Ind. Bd. Of Appeals, Dec. 

13, 2017), the Industrial Board of Appeals15 affirmed an order to comply by the DOL finding that 

time driving and walking from the time clock to get into their trucks, and the time driving and 

walking from their trucks to punch out, was compensable under § 142-2.1(b). Attached as Ex. 14. 

In this case, the employer refused to pay for this time, instead rounding it down by 10-15 minutes:  

 
14 Target also cites the following cases, all of which are distinguishable: Gorman v. Consol. Edison 
Corp., 488 F.3d 586 (2d Cir. 2007) (examines claims under PPA, with no reference to NYLL); 
Wills v. RadioShack Corp., 981 F. Supp. 2d 245 (S.D.N.Y. 2013) (finding DOL regulations use 
FLSA standards of calculating overtime pay rates, not what work is compensable); Dejesus v. HF 
Mgmt. Services, LLC, 726 F.3d 85 (2d Cir. 2013) (plaintiff who brought FLSA & NYLL overtime 
claims failed to adequately plead employee status/claims under FLSA; noting that rates and 
standard for alleging overtime under NYLL & FLSA aligned); Clougher v. Home Depot U.S.A., 
Inc., 696 F. Supp. 2d 285 (E.D.N.Y. 2010) (in determining if employee fell under the executive 
overtime exemption, noting that NYLL adopted the exemptions and calculation standards of 
FLSA); Gordon v. Kaleida Health, 08-CV-951S, 2012 WL 171577 (W.D.N.Y. Jan. 17, 2012) 
(finding that “NYLL overtime regulation expressly incorporates the FLSA’s calculation 
provisions”) (emphasis added); Hernandez v. NJK Contractors, Inc., 09-CV-4812 RER, 2015 WL 
1966355 (E.D.N.Y. May 1, 2015) (assuming that NYLL adopted PPA for travel time claims, while 
elsewhere stating explicitly that the NYLL incorporated specific FLSA provisions such as overtime 
calculation standards); Bethune v. TW Telecom Holdings, Inc., 10 CIV. 7925 CM, 2011 WL 856173 
(S.D.N.Y. Mar. 9, 2011) (plaintiff asserted FLSA & NYLL claims, but court never addressed the 
differences between the statutes; it disposed of the FLSA claim and dismissed the case).  
 
15 The Industrial Board of Appeals (“IBA”) was created by the Legislature in 1957 as an 
independent review board within the Department of Labor to review rules and regulations, as well 
as administrative orders to comply in cases brought by DOL against employers. NYLL § 100–101; 
New York Industrial Board of Appeals, available at https://industrialappeals.ny.gov/about-us.  
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Barthelman required employees to be available for work at 7:00 a.m. each day at his 
property and to punch in on a time clock in the basement of his house. From his 
office, they drove to the parking area 500 feet away, walked to a barn where the 
trucks and equipment were stored, and from the barn got into the trucks and 
drove to the jobs. Barthelman testified that he rounded employees' hours by 10 to 15 
minutes because it took them that long after punching in to get to the trucks and leave 
for the job and to return with the trucks and punch out.  

Id. at 23. The Board rejected the employer’s argument that this walking and driving time was not 

compensable, finding that “[o]nce the employees punched in at the place prescribed by their 

employer where they were ‘required to be available for work,’ they were on duty and must be paid 

for their time (12 NYCRR 142-2.1 [b]).” Id. at 23-24. This case highlights the reality that if Target 

allowed employees to punch in at time clocks at the warehouse entrance, there would be no 

question that the time here would be compensable. Instead, Target has played games with its time 

clocks by prohibiting employees from clocking in at the warehouse entrance.  

Accordingly, this Court should treat Plaintiffs like the employees in Barthelman, not like 

the drivers in Beecher.16 

III. The Opinion Letters Are Not Entitled to Deference and Do Not Support Target’s 
Position.  

The opinion letters Target cites are not entitled to judicial deference because, to the extent 

they interpret §§ 142-2.1 or 142.2 as incorporating the PPA, they conflict with the plain meaning 

of these provisions. While “an agency’s interpretation of its own regulation generally is entitled to 

 
16 The other cases Target cites provide little to no analysis as to whether the NYLL aligns with the 
FLSA as to walking time. First, cases analyzing waiting time claims are not directly on point. 
Second, the other cases cited are inapplicable: Target claims that Campbell v. Empire Merchants, 
LLC “address[es] the FLSA and NYLL together” and concludes that time employees spend 
“waiting to be engaged” is not compensable. Def. Br. at 17. But Campbell did not consider whether 
the NYLL incorporated the FLSA; it only used the FLSA standard without assessing its application 
to the NYLL. See 2018 WL 546666, at *7 (E.D.N.Y. Aug. 27, 2018). Target also cites Santos v. 
Lidl US, LLC, but Santos cursorily cited Chase for the proposition that NYLL and FLSA claims 
are coextensive, without more fulsome analysis. 2025 WL 2614944, at *3 (E.D.N.Y. Sept. 10, 
2025); Def. Br. at 18. As noted above, this Court in Chase also did not have the opportunity to 
analyze if the FLSA and NYLL are coextensive, as the Chase plaintiffs had conceded the point.  
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deference, courts are not required to embrace a regulatory construction that conflicts with the plain 

meaning of the promulgated language.” Visiting Nurse Serv. 5 N.Y.3d at 506 (declining to defer to 

agency’s interpretation of “overpayment” because funds sought fell within regulatory definition).  

According to Target, DOL’s statement in its August 2010 opinion letter that it “interprets 

the language of 12 NYCCR § 142-2.1 in line with federal regulations regarding travel time under 

the Fair Labor Standards Act” incorporates the PPA into the Labor Law—despite the Legislature’s 

silence on the PPA. Def. Br. at 12, citing Def. Ex. E (Op. Ltr. RO-09-0190). Target likewise relies 

on a May 2010 opinion letter stating that DOL interprets § 142-2.1 “in line with the federal 

regulations for travel time” and a January 2009 opinion letter stating that DOL interprets § 142-

2.1 “in line with federal regulation 29 CFR § 785.35” for the same proposition. See Def. Br. at 12 

n.4, citing Def. Ex. D (Op. Ltr. RO-10-0068) & Def. Ex. A (Op. Ltr. RO-09-0170).17 But 

interpreting § 142-2.1 to incorporate the PPA conflicts with the plain meaning of the regulation. 

See Part II.B.1. To the extent the opinion letters suggest that interpretation—which they do not—

they are not entitled to deference.18 Visiting Nurse Serv., 5 N.Y.3d at 506.  

Even assuming the opinion letters are entitled to some amount of judicial deference, they 

are not applicable to this case because they are, on their face, limited to their facts. Each of the 

letters Defendant cites expressly disclaims application to circumstances other than those provided 

by the individual or entity that requested the opinion. Def. Ex. E at 3 (“This opinion is based 

 
17 Target cites and attaches two opinion letters, Def. Exs. B & C, which relate to “on call” time and 
live-in companions, respectively. Both letters are inapposite to Plaintiffs’ walking time claims. 
 
18 Andryeyeva v. N.Y. Health Care, Inc., 33 N.Y.3d 152 (2019), is not to the contrary. There, the 
Court of Appeals deferred to DOL’s view of § 142-2.1(b) for nonresidential 24-hour shift 
employees because it was both “not inconsistent” with the regulation, and because of DOL’s “long-
standing articulation of its interpretation . . . for nearly five decades[,]” including in DOL’s 
memoranda and Investigator’s Manual. Id. at 175–178. Here, Target does not identify DOL 
authority apart from the letters—which were drafted by a single attorney, not subject to notice and 
comment, and are not on DOL’s website—to establish such a “long-standing” DOL interpretation.  
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exclusively on the facts and circumstances described in your facsimile request[.] . . . Existence of 

any other factual or historical background not contained in your letter might require a conclusion 

different from the one expressed herein.”); Def. Ex. D at 2 (essentially the same); Def. Ex. A at 3 

(same); see Marin v. Apple-Metro, Inc., No. 12CV5274ENVCLP, 2020 WL 6157011, at *11 

(E.D.N.Y. Oct. 21, 2020) (contrasting “general DOL policy guidance” with “the case-by-case 

opinions previously issued by DOL, which limited their applicability to facts presented[.]”).  

Moreover, none of the opinion letters involved facts that otherwise would foreclose a 

finding that Plaintiffs’ walking time is compensable. The January 2009 Letter involved employee 

travel time “after work hours or during non-work hours” and referred to a federal regulation 

regarding “ordinary home to work travel,” i.e., commuting time, which is not at issue here. Def. 

Ex. A at 2. Notably, however, DOL acknowledged that whether the Labor Law incorporated the 

PPA remained an open question, concluding that:  

without a specific factual inquiry upon which to evaluate whether the applicable 
provisions of the New York State Labor Law are consistent with or in line with all of 
the provisions and regulations of the Portal to Portal Act under all circumstances, no 
conclusive opinion can be made. 

Id. at 2. That is, the letter itself contradicts Target’s claim that DOL interprets § 142-2.1 as 

incorporating the PPA.  

The January 2009 Opinion Letter also emphasized that “to the extent that the New York 

State Labor Law provides additional benefits to employees [other than those provided by the 

FLSA], i.e. deeming travel time to be time ‘worked,’ the enhanced benefit provided by the New 

York State Labor Law controls.” Def. Ex. A at 2. In other words, DOL expressly left open the 

possibility that § 142-2.1 requires compensation for travel time that, under the PPA, would not be 

compensable. This letter therefore supports Plaintiffs’ position, not Target’s.  
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The August 2010 Opinion Letter likewise involved employee travel “to another store 

outside of the employee’s usual location,” which is not at issue here because Plaintiffs only worked 

at a single warehouse location. Def. Ex. E at 2. DOL declined to opine on whether such travel time 

was compensable because the requester did not describe “the nature and length” of the travel. Id. 

Finally, the May 2010 Opinion Letter involved application of the continuous workday rule to 

employee travel from an employer-rented parking spot to the employee’s “first stop” at the 

beginning of the work day and between the employee’s “last stop” and the parking spot at the end 

of the work day. Def. Ex. D at 1. The continuous workday rule is not at issue here and, in any 

event, the DOL found this travel time to be compensable. Id.   

The opinion letters thus do not foreclose a finding in Plaintiffs’ favor and, in fact, support 

Plaintiffs’ position that the NYLL does not incorporate the PPA’s limitations on compensable time.  

IV. Plaintiffs Plausibly Alleged Their Walking Time Is Compensable under the NYLL.  

In light of the foregoing, Plaintiffs have plausibly alleged that their walking time is 

compensable under the NYLL and that they were not paid for that time. All of Plaintiffs’ causes of 

action therefore state claims upon which relief may be granted and cannot be dismissed.19  

 
19 This is true both with respect to Plaintiffs’ claims for unpaid minimum wages, overtime, and 
promised wages. Because Target is required to pay for this time under § 142-2.1(b), it also must 
pay overtime premiums to the extent this unpaid time is over 40 hours in a workweek. Further, as 
Defendant admits, the Third Cause of Action (for unpaid promised wages) is coextensive with the 
minimum and overtime claims. Def. Br. at 20. Target promised to pay an hourly rate for all hours 
worked, as evidenced by Plaintiffs’ paystubs, but cannot lawfully deduct wages for hours worked. 
Accordingly, it has also failed to pay promised wages and is liable under NYLL §§ 193 & 198. 
Finally, because Target’s paystubs “did not include the pre- and post-shift time they were required 
to be in the warehouse,” FAC ¶ 52, Plaintiffs have stated plausible claims for failure to provide 
accurate paystubs under the Wage Theft Prevention Act, NYLL § 195(3). See, e.g., Rojas v. 
Splendor Landscape Designs Ltd., 268 F. Supp. 3d 405, 412–13 (E.D.N.Y. 2017);  Brito v. Lucky 
Seven Rest. & Bar, LLC, No. 19CIV3876PAEKHP, 2021 WL 1131506, at *12 (S.D.N.Y. Mar. 24, 
2021) (“[C]ourts have held employers liable for wage statements with missing or incorrect 
information, including incorrect hours worked) (citations omitted). And Plaintiffs have plausibly 
pleaded that these deficiencies caused concrete harms.  FAC ¶¶ 55, 121–123. 
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As noted above, the Minimum Wage Rate provision states that compensable time “shall 

include time spent traveling to the extent that such traveling is part of the duties of the employee.” 

§ 142-2.1(b). “Traveling” is not defined by the NYLL or the Miscellaneous Wage Order. 

Accordingly, “[i]n the absence of a statutory definition, we construe words of ordinary import with 

their usual and commonly understood meaning, and in that connection have regarded dictionary 

definitions as useful guideposts in determining the meaning of a word or phrase.” Walsh v. State 

Comptroller, 34 N.Y.3d 520, 524 (2019) (cleaned up). And “words generally should be interpreted 

as taking their ordinary meaning at the time” of a law’s enactment. New Prime Inc. v. Oliveira, 

586 U.S. 105, 113 (2019) (cleaned up).  

As an example, Webster’s New World Dictionary from 1960 defines “travel” (and all 

related verbal forms such as traveling) to include “to go from one place to another,” and “to move, 

pass, or be transmitted; pass from one point or place to another.”20 When used as a gerund—as in 

the Miscellaneous Wage Order—“traveling” is defined as “the act or process of traveling,” and 

can thus mean the act or process of going from one place to another. This definition (and similar 

ones in other dictionaries) confirms that as both the Commissioner and the Legislature would have 

understood these terms in their ordinary meaning, “traveling” can include walking long distances.  

Here, Plaintiffs have detailed facts sufficient, at the pleading stage, to plausibly assert that 

the time walking from the door of the warehouse to their assigned departments and back constitutes 

“traveling” that is part of their duties, and the duties of other Target warehouse workers: 

• Warehouse employees “are required to walk long distances—up to approximately half a 
mile—to and from their assigned departments.” FAC ¶ 3.  

• Target assigned Plaintiffs and other employees to particular departments. See id. ¶¶ 10-12. 

 
20 WEBSTER’S NEW WORLD DICT. OF THE AMER. LANGUAGE at 1550 (1960), available at 
https://archive.org/details/webstersnewworld001775mbp/. 
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• Warehouse employees are required to walk long distances after “Defendant required them 
to swipe in at the entrance to the warehouse” and after employees were required to “pass[] 
a security point checkpoint staffed by security guards.” Id. ¶¶ 33-36.  

• Target requires employees to walk through the warehouses, which are over 1.5 million 
square feet, id. ¶¶ 24-25, to get to their assigned work locations within the warehouses, but 
does not pay them for this time, id. ¶¶ 33, 36, 42.  

• Target requires Plaintiffs and other employees to clock in at their work locations. Id. ¶ 35.  
• Plaintiffs were considered late for their shifts and penalized if they were late arriving at the 

entrance to the facility. Id. ¶ 37. Accordingly, it was mandatory that they arrive prior to the 
official start of their shift to walk to their Target-assigned department. 

• Plaintiffs and other hourly warehouse workers spent between 3 and 15 minutes per day on 
this mandatory walk from the security checkpoint to their assigned work location, 
depending on their assigned department. Id. ¶¶ 38-41. 

• Target requires employees to clock out at their work locations. Id. ¶ 43.  
• Target thus requires Plaintiffs and other hourly warehouse employees to walk back a long 

distance through the warehouse and pass back through security before leaving the 
warehouse, but does not pay them for this time. Id. ¶¶ 44, 49. 

• Plaintiffs spent 3 to 15 minutes per day on this mandatory walk from their assigned work 
location back to security, depending on their assigned department. Id. ¶¶ 45-48.   

 
Taking all of Plaintiffs’ allegations as true, as the Court must do at this stage, such 

“traveling” is required by Target, substantial, and in such a large worksite, is inherent to the job—

in other words, “part of the duties of the employee.” 12 NYCRR § 142-2.1(b). Or, as DOL has 

explained, it is “within the scope of the employee’s duties and is required for the proper 

performance of those duties.” Def. Ex. E at 2.  

Target attempts to muddy the waters by conflating federal caselaw about “primary duties” 

or “principal activities” with this Court’s inquiry into whether Plaintiffs’ walking time is part of 

the “duties of the employee” as used in the Miscellaneous Wage Order. Def. Br. at 7-8, 15, 17-18. 

But unlike the PPA, the Miscellaneous Wage Order does not use the term “primary duties.”21 See 

Part II.B.1, supra. Accordingly, Target’s arguments on this point are wholly without merit, as the 

PPA’s test is not the one used by the Labor Law.  

 
21 Compare 29 U.S.C. § 254(a)(1) (limiting liability as to “walking, riding, or traveling to and from 
the actual place of performance of the principal activity”); with § 142-2.1 (wage to be paid for 
“time spent traveling to the extent that such traveling is part of the duties of the employee[.]”). 
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As discussed above, Target cites DOL letters that it claims support its position that travel 

time is unprotected under the NYLL, but those letters repeatedly note that whether employee travel 

time is considered part of the “duties of the employee” is a fact-specific inquiry. See, e.g., id. (“The 

answer to this question [whether employee travel to another store] depends upon the nature and 

length of the travel … So long as the time is within the scope of the employee’s duties and 

is required for the proper performance of those duties, the employer must compensate for that 

time.”). Each letter also notes that different facts may yield a different answer. See Def. Exs. A-E. 

To the extent the Court has doubts about whether Plaintiffs’ mandatory walks from the entrance to 

their workstation are, in fact, necessarily “part of the duties of the employee[s],” that simply raises 

“[f]act-specific questions [that] cannot be resolved on the pleadings.”22 Anderson News, L.L.C., 

680 F.3d at 185.  

CONCLUSION 

Plaintiffs’ walking time may not be compensable under the PPA. But that does not—and 

cannot—end the Court’s inquiry. The Court must conduct an independent analysis untethered from 

the PPA’s limitations, which have never been incorporated into the NYLL by statute or regulation. 

Plaintiffs have plausibly alleged that their required time walking long distances inside Target’s 

warehouses from the security entrance to their assigned department before they clock in, and their 

required time walking after they clock out from their department to the security exit, is time spent 

 
22 Should the Court feel Plaintiffs have not pleaded enough facts to show their duties require that 
they walk from the entrance to their workstations, Plaintiffs respectfully request leave to amend 
the complaint to add additional facts. See Hi Bar Cap. LLC v. Getter, No. 22-CV-1743 (ENV) 
(RML), 2025 WL 2989120, at *8 (E.D.N.Y. Oct. 12, 2025) (if a party could allege additional facts 
that would support its claims, leave to amend should be granted). For example, Plaintiffs: (1) must 
follow specific routes in the warehouse, (2) must walk (and cannot run) to their workstations, (3) 
must observe other specific rules when walking in the warehouse; and (4) cannot effectively use 
the time for their own purposes. In addition, Target’s employment policies apply from the moment 
workers enter the warehouse.  
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traveling that is part of their duties. Plaintiffs and similarly situated warehouse employees must 

therefore be compensated for this unpaid time at the appropriate minimum, promised, and overtime 

rates. For these and all the foregoing reasons, the Court should deny Target’s motion in its 

entirety.    

  Respectfully submitted, 

Dated:   New York, New York 
   December 24, 2025 

 

KATZ BANKS KUMIN LLP     
 
/s/ Hugh Baran  
Hugh Baran (he/him) 
Elena Rodriguez Anderson (she/her) 
Katz Banks Kumin LLP 
111 Broadway, Suite 1403 
New York, NY 10006 
(646) 759-4501  
baran@katzbanks.com 
anderson@katzbanks.com  
 
Jessica Westerman (she/her) 
Katz Banks Kumin LLP 
11 Dupont Circle NW, Suite 600 
Washington, DC 20036 
(202) 299-1140 
westerman@katzbanks.com      
      
WINEBRAKE & SANTILLO, LLC 
 
Deirdre Aaron (she/her) 
Peter Winebrake (he/him) 
Winebrake & Santillo, LLC 
715 Twining Road, Suite 211 
Dresher, Pennsylvania 19025 
(215) 884-2491 
daaron@winebrakelaw.com 
pwinebrake@winebrakelaw.com  
 
Attorneys for Plaintiffs 

 

Case 1:25-cv-01171-AMN-DJS     Document 36     Filed 12/24/25     Page 27 of 27


